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Secretariat of the Commission for Environmental Cooperation

Article 15(1) Notification to Council that Development of a Factual Record isWarranted

Submission |.D.: SEM-97-006

Submitter (s): The Friends of the Oldman River
Concerned Party: Canada

Date of this Notification: 19 July 1999

| -EXECUTIVE SUMMARY

The Submitter, a nongovernmenta organization known as* The Friends of the Oldman River” (FOR or
the Submitter), cdlaims that Canadais failing to effectively enforce its Fisheries Act and the Canadian
Environmental Assessment Act (CEAA)* in & least two Sgnificant ways? Firgt, the Submitter asserts
that Canada s approach to reviewing proposed projects is fundamentaly flawed. The Submitter focuses
particularly on projectsthat, as origindly proposed to Canada, could harm fish habitat in violation of
Fisheries Act Section 35(1),% but which Canada and the applicant agree will be modified to avoid such
harm.

The Submitter aleges that Canada s Standard enforcement response to such projectstypicaly involves
engaging in discussions with the project proponent and issuing a“Letter of Advice” The Submitter
argues that this standard approach to project review harms the interest of FOR and the publicin
protection of fish habitat and compliance with Fisheries Act Section 35(1). The submission annex
characterizes Canada s standard approach as “a powerful force for the reduction of the protection
afforded to fish habitat.”* The Submitter believes that Canada should use an aternative gpproach for
project reviews that would enhance the effectiveness of project reviews in achieving the gods of

! Fisheries Act, R.S.C.1985, c.F-14 and various supplements; Canadian Environmental Assessment Act, S.C.1992,
c.37.

2 The complete text of the submission and the response are available from the Secretariat by request or electronically
at <http://www.cec.org>.

% Fisheries Act Section 35(1) providesthat “[n]o person shall carry on any work or undertaking that resultsin the
harmful alteration, disruption or destruction of fish habitat.” The acronym often used to describe such harmis
HADD. For purposes of convenience, the Secretariat refersto such HADD of fish habitat as harm to fish habitat.

* The annex is attached to the submission and is referenced by it, and the Secretariat has reviewed the annex as part
of its consideration of the submission.
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Fisheries Act Section 35(1). The Submitter asserts that Canada should eva uate such projects using the
procedures established by the CEAA and, if it decides such projects should proceed, it should authorize
them pursuant to Fisheries Act Section 35(2).° The Submitter claims that Canadal s use of a purportedly
less effective gpproach to project review congitutes a systematic failure to effectively enforce Canadian
environmenta law for purposes of Article 14 of the North American Agreement on Environmental
Cooperation (NAAEC).

The Submitter also asserts that Canada’ s approach to prosecutions, when projects violate Fisheries
Act, Section 35(1), condtitutes afalure to effectively enforce for the purposes of Article 14 of the
NAAEC. The Submitter clamsthat Canadararely prosecutes violations of Section 35(1) of the
Fisheries Act, that “prosecutions that do occur are very unevenly distributed across the country,” and
that Provincia prosecutions do not offset the shortfall in federd enforcement.

The Submitter cites the Sunpine Road project as an example of the government’ s purported failure to
effectively enforce its environmenta laws.

There is some common ground between the submisson and the Canadian response. Consstent with the
submission, Canada states that its standard approach to project review isto work with the project
proponent and issue Letters of Advice for projects that could harm fish habitat but which Canada and
the proponent agree will be modified to avoid such harm. For such projects, Canada advises the
proponent of the changes necessary to avoid harm to fish habitat and the proponent agrees to implement
such. (Response at 5). Canada sets out this standard approach in its 1995 Directive on the Issuance
of Subsection 35(2) Authorizations (heresfter: Directive).’

The Canadian response parts company from the submisson concerning the effectiveness of this
standard Canadian response for projects that could harm fish habitat but which Canada and the
proponent mutudly agree will be modified to avoid such harm. Canada explainsthat its Srategy is
intended to prevent the occurrence of violationsin thefirst place. As Canada explains, “[t]hrough this
consultative process,” DFO “provides advice to proponents regarding. .. mitigation measures. .. so that
in the technica judgment of DFO, aHADD of fish habitat will not be incurred.” (Response @t 5).
Canada advisesthat it uses Section 35(2) authorizations and CEAA reviews for appropriate projects,
notably those that will harm fish habitat and therefore violate Section 35(1) of the Fisheries Act.

Canadaindicates that prosecutions are another enforcement tool it uses. It contends that federa
prosecutions must be considered in tandem with Provincid enforcement efforts as well as government
gpproaches such as Letters of Advice and Fisheries Act Section 35(2) authorizations, and it claims that

® Fisheries Act Section 35(2) provides that “No person contravenes subsection (1) by causing the alteration,
disruption or destruction of fish habitat by any means or under any conditions authorized by the Minister or under
regulations made by the Governor in Council under this Act.”

® Canada' s Department of Fisheries and Oceans (DFO) issued thisDirective. The Directive is attached to the
response and isreferenced by it, and the Secretariat has reviewed the Directive as part of its consideration of the
response.
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its use of prosecutions congtitutes an eement of its effective enforcement effort.

Canada recommends that the Secretariat not consder the Sunpine Road situation because of ongoing
litigation concerning that project.

The Secretariat does not view the submission to be a chdlenge to the effectiveness of the environmenta
laws of Canada.” The Submitter does not appear to alege that the Fisheries Act and the CEAA are
ineffective as written. Instead, this submission aleges that Canada s application or implementation of
these laws (i.e., Canada’ s approach to project reviews, as reflected primarily in the above-referenced
1995 Directive and its gpproach to prosecutions) condtitutes a systematic failure to enforce them for
purposes of Article 14 of the NAAEC. Our andysisis based on this understanding of the submission.

Having consdered the submission in light of the response, the Secretariat believes that developing a
factud record is warranted. The response and submission leave open severd central questions of fact
relaing to whether the Party is effectively enforcing the environmentd laws at issue. Concerning the
Party’ s gpproach to project review, as discussed in more detail in Section 111 below, for example, the
Secretariat has been provided quite limited information concerning the current use of Letters of Advice
(e.g., the numbers of Letters of Advice issued annudly). Smilarly, the Secretariat has only received
limited information concerning use of Letters of Advice and related enforcement tools over time. Also,
thereisalack of information concerning the extent to which Canada s Srategy of using a consultative
process and issuing Letters of Advice is effective in achieving its god of preventing harm to fish habitat
and violations of Fisheries Act Section 35(1). Regarding prosecutions, limited information has been
provided as to Canada s statement that “when...the Fisheries Act is contravened, such that habitats
supporting fisheries are harmfully atered, destroyed or degraded, enforcement action is taken.”
(Response at 9-10). For example, the number of Section 35(1) violations discovered each year and the
number of prasecutions involving such violations have not been provided.

The Secretariat believesthat it is gppropriate to develop afactua record concerning these enforcement
tools. Conducting such areview would be consstent with a broad interpretation of enforcement that
encompasses Canada’ s “ preventative’ project review enforcement Strategy as well asiits approach to
prosecutions, an interpretation contemplated by NAAEC Article 5.

I —-BACKGROUND

Under NAAEC Article 14, the Secretariat may congder a submission from any nongovernmenta
organization or person asserting that a Party to the NAAEC isfailing to effectively enforce its
environmenta law. Where the Secretariat determines that the requirements of Article 14(1) have been
met, it shal decide whether the submission merits a response from the concerned Party in accordance
with Article 14(2). In light of the response provided by that Party, the Secretariat may recommend to
the Council that afactua record be prepared, in accordance with Article 15. The Council may then

" Cf. SEM-95-001, SEM-95-002, involving challenges to a Party’ s environmental laws.
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ingtruct the Secretariat to prepare afactua record. The find factud record is made publicly available
upon atwo-thirds vote of the Council.

On 9 September 1996, the Submitter filed a submission with the Secretariat, pursuant to Article 14 of
the NAAEC. On 1 October 1996, the Secretariat rejected this submission on the ground thet it failed to
meet the Article 14(1) criterion that it indicate that the matter (the dleged generd failure to enforce) had
been communicated to the relevant authorities of the Party. Following the Submitter’s 8 October 1996
re-submission, which contained information regarding communications to Canada about the aleged
generd falure to enforce, on 18 October 1996, the Secretariat determined that the submission met the
criteriaunder Article 14(1).

On 8 November 1996 the Secretariat requested a response from Canada under Article 14(2). On 10
January 1997, Canada responded by stating that the submission was the subject of a pending judicia or
adminidrative proceeding. On 2 April 1997, the Secretariat dismissed the submisson. The Secretariat
determined that while the court case at issue was not a*“pending judicid or administrative proceeding”
for purposes of Article 14(3)(b) of the NAAEC [as it was not commenced by a Party, see Article
45(3)(a) of the NAAEC], the subject matter was sufficiently smilar in nature thet it would not be
appropriate to proceed to afactua record under Article 15(1).

On 4 October 1997, the Submitter re-submitted the submission, noting that the litigation had been
discontinued. On 23 January 1998, the Secretariat determined that the submission met the criteriain
Article 14(1). On 8 May 1998, the Secretariat determined pursuant to Article 14(2) that a response
from Canada was warranted. Canada submitted its response on 13 July 1998.

The Secretariat has reviewed the most recent submission in light of Canada’ s responsein considering
whether the development of afactua record is warranted.

A. The Submission

The Submitter asserts that the stakes are high with respect to the government practices a issuein this
proceeding. It dams that the two environmentd laws involved, the Fisheries Act and the CEAA, are the
“mogt important legidation for the protection of fish habitat in Canada” (Submission a 1) The
submission annex Smilarly notes that the “ strong federd power” relaing to marine and freshwater
environments “makes the habitat-protection regime and the prohibitions againgt the discharge of
deleterious substances in the Fisheries Act potentidly the most powerful and universally applicable
provisons of federal environmenta law in Canada.” The Submitter asserts that “protection of the
environment and particularly protection of rivers and riparian ecosystemq | are very much affected by
how the Fisheries Act and CEAA are gpplied.” (Submission at 1)

The Submitter asserts that Canada s Srategy for “ applying, complying with, and enforcing” the Fisheries
Act and the CEAA isdeficient in two primary respects. First, the Submitter contends that Canada s
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process for reviewing projects that may violate Section 35(1) of the Fisheries Act and cause harm to
fish habitat condtitutes a failure to effectively goply, comply with, and enforce Sections 35 and 37 of the
Fisheries Act.? The Submitter clams that these sections “were to cregte a preventative and planning
regime for works and undertakings with the potentia to harm fish habitat.” (Submission at 1).

The Submitter contends that Canada s strategy isa* clear attempt to avoid issuing [Fisheries Act
Section] 35(2) authorizations and to circumvent CEAA,” because it contemplates use of Letters of
Advice rather than Section 35(2) and the CEAA for a substantia number of projects that as proposed
would harm fish habitat. (Submission at 2). In the Submitter’ s view, Canada s failure to use Section
35(2) as“intended” and its “circumvention” of CEAA condtitutes an ineffective gpproach to
implementing these laws because the gpproach fals adequatdly to prevent projects from violating
Section 35(1) and harming fish habitat. The Submitter aleges that Canada:

invents a decision making process which frugrates the intention of Parliament and usurpsthe
role of CEAA as aplanning and decison making toal....[Under the Directive that outlines
Canada s policy] [t]he question of whether effects on fisheries and fish habitat are acceptable
and can be properly mitigated is prejudged without any public input. (Submission & 2).

The submission annex characterizes the Directivein the following way: “The most worrisome
development of recent years [concerning implementation of the Fisheries Act] isthe Directive on the

I ssuance of Subsection 35(2) Authorizations (1995)....[T]he Directive has serious negetive
implications for the protection of fish habitat and Canada s environment.” The submission annex asserts
that alack of opportunity for public involvement and a narrower scope of environmental assessment
under the Directive are particular deficiencies that will undermine protection of fish habitat:

As DFO would have the adminigtration of Sections 35(2) and 37, multiple determinations are
made regarding impacts, project design, mitigation, and even compensation without ever
conducting screening or comprehensive study under CEAA as an early planning and decison-
making tool. This denies Canadians the right to be informed of projects and to participate in
decison making. It dso means, for example, that cumulative effects of projects may never be
considered.

The Submitter clams that there has been a decline in recent years in use of the dlegedly more effective
Fisheries Act Section 35(2) authorization approach to project review and assarts that this declineis
evidence of Canada s failure to apply, comply with, and enforce Canadian environmenta law. In terms
of empirica support for this claim, the Submitter indicates that in 1995-96, DFO issued no more than
339 authorizations under Section 35(2) of the Fisheries Act, while more than 12,000 authorizations
were issued in 1990-91. (Submission at 3). Asisdiscussed in more detail below, the Secretariat has
aso been provided with limited information by Canada, suggesting that the Party uses the dlegedly

8 As noted above, this processis outlined in Canada’s 1995 Directive on the I ssuance of Subsection 35(2)
Authorizations. ThisDirectiveis discussed in Section 11.B.1 below.
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ineffective Letter of Advice approach to project review far more frequently than it uses the supposedly
more effective CEAA and Fisheries Act Section 35(2) gpproach. Findly, the Submitter asserts that the
fact that “the number of Section 35(2) authorizations varies widdly from province to province’ supports
its clam thet thereis afallure to effectively apply, comply with and enforce the law. (Submission a 2).°

In addition to its claim that Canada s review of proposed projects condtitutes a failure to effectively
enforce, the Submitter contends that the federa record on prosecutions congtitutes a smilar fallure. The
Submitter asserts that Canada's smal number of prosecutions for violations of Fisheries Act Section
35(1) meansthat it has effectively abdicated itslegd responsbilities to the provinces. The Submitter
clamsthat the paucity of Canadian prosecutions is compounded by the fact that in some parts of the
country prosecutions are rardly if ever brought at al; and by the fact that the provincia prosecutions of
such conduct fal far short of curing problems with the federd performance. To quote the submission:

There are very few prosecutions under the habitat provisons of the Fisheries Act and the
prosecutions that do occur are very unevenly distributed across the country. In fact, there has
been a de facto abdication of lega respongbilities by the Government of Canadato the inland
provinces. And the provinces have not done a good job of ensuring compliance with or
enforcing the Fisheries Act. (Submission at 3).

Findly, while affirming that the “ generd fallure’ of Canadato gpply, comply with, and enforce the
Fisheries Act and CEAA s the subject matter of the submission, the Submitter outlines in detail the facts
of one " specific example’ of the generd dlegations. The example reates to aroad congruction by
Sunpine Forest Productsin Alberta that entailed some 21 stream crossings. The Submitter indicates that
neither authorizations nor Letters of Advice wereissued for 19 of the crossings. Letters of Advice were
issued for the remaining two (Prairie Creek and Ram River) following an environmental assessment
triggered under the Navigable Waters Protection Act.

B. The Response

Canada submits that it is effectively enforcing its environmenta laws with repect to projects that may
harm fish habitat in violation of Fisheries Act Section 35(1), and it is therefore in full compliance with its
obligations under the NAAEC. Canada asserts that, as a result, the development of afactua record is
not warranted.

In asserting that it effectively enforces its environmental laws Canada, like the Submitter, addresses both
the process it uses to evauate proposed projects, and Canada s prosecution of violators of the
prohibition in Section 35(1) againgt harming habitat without a Section 35(2) authorization. Canada
clamsthat its enforcement approach is effective. It dso asserts that its gpproach congtitutes reasonable

® Along the same lines, the Submitter claims that “[a]pplication of 35(2) isfar from consistent.”
The Submitter also asserts that Canada under-utilizes Section 37. (See Submission at 2).
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exercise of its discretion and therefore is exempt from consderation under Articles 45 and 14 of the
NAAEC.

1. Canada’s Processfor Preventing and Minimizing Violations

Canada disagrees with the Submitter’ s assertion that the Directive establishes a process for reviewing
proposed projects that fails to effectively goply, comply with, and enforce Fisheries Act Section 35.
Canada asserts, instead, that the Directive effectively applies, complies with, and enforces this Section
because it does not allow harm to fish habitat prohibited by Section 35(1), and it does not preclude the
genuine need for an authorization. (Response a 4).%°

Canada explains the processiits implementing Department, the Department of Fisheries & Oceans
(DFO), follows under the Directive when a project proponent applies for review of a project relaive to
Section 35 of the Fisheries Act.™

On receiving a proposa, DFO representatives examine it to determine whether the project will
result in harm to fish habitat. (Response at 5). DFO’ s Directive makes gpplicants “responsible for
providing sufficient information with respect to their projectsto alow” DFO to assess “potentia
impacts to fish habitat, including information concerning proposed measures to prevent, mitigete or
compensate for damage to fish habitat.” (Directiveat 4)."

If DFO decides that no harm to fish habitat will result if the proposed work is carried out as
gpecified in the plans provided to DFO, DFO noatifies the applicant that a Section 35(2)
authorization is not needed. DFO cautions the gpplicant that “if harmful ateration, disruption or
destruction of fish habitat occurs as aresult of the failure to implement the work as proposed, a
violation of Section 35(1) of the Fisheries Act may occur.” (Response @t 5).

10 Canada al so addresses the Submitter’ s allegation that the Directive isillegal becauseit isinconsistent with the
CEAA and the Fisheries Act. (Response at 7-9). The Secretariat does not address the latter issue in this document.
Canada appears to agree with the Submitter that Section 35(1) prohibits harm to fish habitat, and that Section 35(2)
qualifies this absolute prohibition by empowering the Minister of Fisheries and Oceans to authorize such harm to fish
habitat under certain circumstances. Canadaindicates, for example, that “[b]oth the [Fisheries] Act and the Directive
are explicit that any HADD of fish habitat requires an authorization in order to avoid aviolation of the Fisheries Act.”
(Response at 4). Further, Canada and the Submitter appear to agree that the Minister’ s exercise of thisregulatory
power to issue a Section 35(2) authorization triggers an environmental assessment under the CEAA. (Response at 4).
" Some of this discussion of DFO’s process is quoted directly from the response or from the Directive itself, while
other parts paraphrase the response or Directive. Canada notes its view that DFO doesnot have authority to require
aproject proponent to seek or obtain a Section 35(2) authorization. Instead, a proponent “ can proceed with the work
at itsown risk should it wish to do so”: Section 35 of the Fisheries Act “does not create a mandatory obligation for a
proponent to seek an authorization.” (Response at 2, 8).

2 This DFO review occurs informally and is not done pursuant to the CEAA. DFO’ s view concerning when review
under the CEAA iswarranted is discussed below.
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In cases in which the project as proposed would harm fish habitat, DFO tries to help the proponent
to “develop and propose mitigation measures that will avoid these effects.” If DFO and the
goplicant identify such measures, DFO informs the proponent that “inclusion of the measures, if
carried out as outlined, will avoid [harm to fish habitat] and consequently subsection 35(2) will not
apply.” (Response at 5). If the applicant agreesto do so, DFO will provide the applicant with a
Letter of Advicein which, as gppropriate, DFO “set[ ] out measures aimed at ensuring that harmful
effects do not occur.” (Directiveat 4). The Letter of Advice will further indicate that DFO believes
that the project will not cause harm to fish habitat if the gpplicant implements specified measures. As
the Directive provides, “[d]lthough such written advice does not congtitute an authorization,
proponents will have some protection againgt enforcement action where due diligence has been
gpplied in implementing the provided written advice.” (Directiveat 4).

DFO summarizes this consultative process as one of providing advice to proponents a the planning
gtage of aproject in order to avoid harm to fish habitat where possible. DFO explains that, in its
view, if thereis no harm to fish habitat, there is no possble violation of Section 35(1) and therefore
there is no need for a Section 35(2) authorization. DFO notes, however:

Although it is not mandatory for proponents to obtain letters of advice or authorizations with
respect to their projects, fallure to do so could result in enforcement action being taken if
adverse effects to fish habitat occur as aresult of project implementation. In addition, faillure to
implement measures set out in letters or authorizations which result in harmful effects to habitat
could lead to enforcement action. (Directiveat 5).

If the project will harm fish habitat and the applicant refuses, or is unable, to include measures DFO
determines are necessary to avoid such harm, DFO informs the gpplicant that it must obtain a
Section 35(2) authorization in order to avoid violaing Fisheries Act Section 35(1). The
consderation of whether to issue a Section 35(2) authorization triggers the CEAA. Through this
process, DFO obtains additiona information and determines whether to issue or deny the
authorization. DFO identifies any particular terms or conditions to be included in the authorization as
part of this process aswell.* It appears from the Directive that DFO’s intention was to creste a
narrow universe of projects for which Section 35(2) authorizations would be issued:

3 Asageneral matter, DFO notes that it prefers to proceed on a voluntary basis to obtain information necessary to
deal with Section 35 issues rather than use the powers of Section 37 to do so. DFO expresses the view that the
guestion of whether to use Section 37(1) and (2) to obtain information and require modificationsin order to avoid
harm to fish habitat, or whether to accomplish these goals using other approaches, is amatter for its discretion.
Canada notes:
When, in the opinion of DFO officials, the information and/or required amendmentsto plans or
changes to undertakings will occur without invoking the powers under Section 37 of the Act, such
officials are reflecting a reasonable exercise of their discretion in respect of investigatory,
prosecutorial, regulatory or compliance matters as explicitly allowed for under the NAAEC Article
45 definitions. (Response at 7).

The Submitter challengesthe legality of thisinterpretation. We do not address thislegal issue, but instead focus on
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Subsection 35(2) authorizations should only be issued...“when it prov[e]simpossible or
impractical to maintain the same leve of habitat productive capacity by dtering the design of the
project or using mitigating measures.” ... In practica terms, authorizations should only be issued
for works or undertakings which could result in damage to fish habitat which cannot be avoided
through relocating or redesigning the project or through mitigation. (Directive at 3).

Canadd s conclusion is that:

Since the Directiveis explicit that any HADD of fish habitat requires an authorization in order to
avoid aviolation of the Fisheries Act, its characterization as a device or mechanism which
facilitates or enables the government to fail to apply, comply with or enforce Section 35 of the
Fisheries Act is unfounded. (Response @ 5).

Canada provides limited information concerning the level of Canada s activity in providing authorizations
and Letters of Advice, based on the 1996/97 Annual Report to Parliament on the Administration
and Enforcement of the Fish Habitat Protection and Pollution Prevention Provisions of the
Fisheries Act (heredfter: Annual Report). Canada notes:

[T]here were 91 authorizations issued and advice provided in 3689 ingtances to private
proponents and in 3223 instances to federd, provincid or territorid agenciesfor atota of 7003
instances where efforts were made to ensure compliance with Section 35. (Response at 10).

Asdiscussed in more detall in Section 111 below, information is not provided concerning the number of
authorizations and Letters of Advice issued in other years, or concerning the extent to which Letters of
Advice are effective in accomplishing their objective—i.e., to prevent projects that receive them from
harming fish habitat in violation of Fisheries Act Section 35(1).

2. Prosecutions

Canada rgects the Submitter’ s dlegation that the small number of federd prosecutions involving
violations of Section 35(1) of the Fisheries Act, or their uneven distribution throughout the country,
means that “there has been a de facto abdication of legd responsihilities by the Government of Canada
to theinland provinces.” Canada offers the following pointsin asserting that its pattern of program
implementation and enforcement across the country is appropriae:

guestions of fact relating to the nature and effectiveness of Canada’ s enforcement responses. The Submitter attaches
toitssubmission a7 May 1997 decision from the Federal Court of Canada, Tria Division (Muldoon, J.), in which the
Judge concluded that Canada’ s approach improperly circumvented the requirements of the Fisheries Act and the
CEAA.
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1. Itismideading to look only at federa enforcement prosecutions because the provinces, under
provincid law, address, including prosecute, Some activities that congtitute violations of Section
35(1). While DFO has primary responsibility for enforcing the habitat protection provisons of the
Fisheries Act, provinces, particularly the inland provinces, dso have the authority to enforce these
provisons. Further, “provinces have developed their own conservation legidation...which may dedl
with smilar development.” Canada indicates that, “[a]s aresult, activity that could risk lega action
under the federa Fisheries Act is often subject to legal sanction under provincia statute where thisis
chosen to be the most appropriate route by enforcement officers.” (Response at 3, 10). Canada
notes that “fish habitat related matters frequently find redress through provincid court action under
provincia statute.” (Response at 11).

Canadaindicates that it * has identified provincid personnd responsible for the implementation of the
habitat provisons and enforcement of the Fisheries Act for every province in Canada” It providesa
very brief overview of the provincid saffing devoted to such work. (Response at 11).

2. The uneven digtribution of federa prosecutions among the provinces is understiandable because of a
variety of factors, such asthe digtribution of habitat and varying levels of economic activity. Canada
dates that “[t]he pattern of enforcement and referra/assessment activity. .. reflects the level and
variety of economic development activity across the country....Further, proximity to fisheries waters
is not uniform across the country so that related enforcement cannot be expected to be uniformly
distributed.” (Response at 10).

3. Thelevd of federd enforcement activity reflects a reasonable exercise of enforcement discretion, as
contemplated under Article 45 of the Agreement.™

4. The"“dlocation of [federd enforcement] resources to do the job is consstent with Article 45
definitions of NAAEC.” (Response at 9). Related, “the pattern of enforcement reflects the level of
resources allocated by federa and provincial governments.” (Response at 3).

5. “ The pattern of prosecutions and convictions under the habitat provisions of the Fisheries Act
reflects the compliance-based approach taken to habitat protection....DFO prefersto prevent
damage to habitat and avoid losses to the fisheries resource in the first phase, before proponents

" Asageneral matter, Canada takes the position that its enforcement of Section 35 of the Fisheries Act, and the
implementation of the 1995 Directive, constitute a reasonable exercise of its discretion in respect of investigatory,
prosecutorial, regulatory, or compliance matters. It notesthat Article 45 of the NAAEC recognizes that Parties may
exercise their discretion in relation to such matters. Canada suggests that a factual record is not warranted because
the Agreement “does not permit the review of the legitimate exercise of a Party’ s discretion.” (Response at 3). Canada
urges that its approach to enforcement is contemplated by the Agreement. Canada pointsto Article 5, which lists
“seeking assurances of voluntary compliance” as an appropriate governmental action for effectively enforcing
environmental law. It indicates that the Canadian Directive cited above, among others, establishes a strategy
intended to assure voluntary compliance. Canada suggests that the fact that its enforcement strategy is one of those
expressly acknowledged in Article 5 of the NAAEC reinforcesits position that afactual record is not warranted
because Canada’ s enforcement approach is alegitimate exercise of aParty’ s discretion.

10
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proceed with projects.” (Response a 9). Canada continues: “However, when voluntary compliance
fals, and the Fisheries Act is contravened, such that habitats supporting fisheries resources are
harmfully altered, destroyed or degraded, enforcement action istaken.” (Response at 9-10).

Canada cites its 1996/97 Annual Report in reporting that there were 48 convictions under Section
35(1) during that time period. (Response at 10).

3. Sunpine Road

The find topic Canada coversin its response is the Sunpine Forest Products Forest Access Road. The
Sunpine Road project involves aroad project that would cross 21 streams. DFO determined that 8 of
the 21 had potentid implications for fish habitat. For two of the streams, Ram River and Prairie Creek,
DFO permitsfor bridge construction were required under the Navigable Waters Protection Act
(NWPA). Thistriggered DFO’ s responsibility to conduct CEAA screenings for these bridges. The
screenings were completed and permits issued. DFO issued Letters of Advice for these crossngs. DFO
concluded that six crossings did not have aHADD potentid if constructed as proposed by the company
and therefore no further action by DFO was required. Project construction, except for the Prairie Creek
Bridge, was completed in 1997. Alberta Fish and Wildlife officids have inspected the 40 km road and
have confirmed that the bridges and culverts have been constructed as proposed and that fish habitat
has been protected. (Response at 11).

The permits and Environmental Assessments are currently subject to judicid review. Canada suggests

that because an gpped is now pending, further review of Sunpineis not appropriate at thistime.
(Response at 12).
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[I1 —ISTHE PREPARATION OF A FACTUAL RECORD WARRANTED IN THISCASE?
A. Introduction

We are now at the Article 15(1) stage of the factua record process. To reach this stage, the Secretariat
must first determine that a submission meetsthe criteriain Article 14(1) and that it is gppropriate to
request aresponse from a Party based upon areview of the factors contained in NAAEC Article 14(2).
For this submission, the Secretariat has found that the submission meets the Article 14(1) criteriaon two
occasions (on 18 October 1996, and on 23 January 1998). With respect to Article 14(1)(e), the
Secretariat initidly found the submisson deficient on this point (See Secretariat’s Determination of 1
October 1996%), but the Secretariat was persuaded by the Submitter’ s re-submission on 8 October
1996, that the matter had been communicated in writing to the Party in compliance with this
requirement. (See the Secretariat’s Determination of 18 October 1996). The Secretariat Smilarly
determined that the submission met NAAEC Article 14(1)(d) and a series of factors persuaded the
Secretariat that the submisson satisfied Article 14(1)(c), including the fact that the submission focuses
on “systemic” practices rather than on an aleged falure to effectivdy enforce involving a Sngle incident
and the burden on a submitter of establishing non-enforced violations in this context;™ the importance of
the environmentd laws involved and, related, the significance of fish habitat as a resource intended to be
protected by the laws; and the operation of the precautionary principle (the project review practices that
are acentral dement of the Party’ s enforcement response are intended to prevent violaionsin the first
place, which is congstent with the notion thet it is easier to prevent violaions and environmenta harm
from occurring than to repair the damage once a violaion exists).

Finally, as noted at the outset, the Secretariat believes that this submission does not focus on the
effectiveness of the environmenta laws as written; insteed, it addresses the extent to which a Party has
faled to effectively implement or enforce those laws.

Similarly, the Secretariat has determined on two occasions that a response from the Party was
warranted based on the factorsin Article 14(2) (on 8 November 1996 and on 8 May 1998).'” The
Secretariat previously determined that the submission aleges harm [see Article 14(2)(a)].*® Similarly, in

1> See SEM-96-003, “ The Friends of the Oldman River.”

'8 Here, the submission not only takes a“systemic” approach, it also is broad-ranging in that it challenges a Party's
project review approaches aswell asits approach to traditional prosecutions. The Submitter claims, among other
things, that the Party’ s project review practices are not effective because they lack certain features and protections
provided by alternative processes available to the Party.

17 See SEM-96-003 and SEM-97-006. As noted above, the Secretariat has actually made these determinations twice
each in connection with this submission because of its history.

18 See Recommendation of the Secretariat to Council for the development of a Factual Record in accordance with
Articles 14 and 15 of the North American Agreement on Environmental Cooperation, SEM-96-001 (7 June 1996),
stating that in considering harm, “the Secretariat notes the importance and character of the resource in question” and
continuing that “[w]hile the Secretariat recognizes that the submitters may not have alleged the particul arized,
individual harm required to acquire legal standing to bring suit in some civil proceedingsin North America,” the

12



Oldman River |I—Noatification to Council 14/SEM/97-006/15/ADV
DISTRIBUTION: Limited, C, C1, C2
ORIGINAL: English

the Secretariat’ s view the submission raises matters whose further study would advance the god's of the
NAAEC, notably the effectiveness of a Party’ s various enforcement practices under one of the most
important environmenta laws of that Party. The Secretariat lso was satisfied that the Submitter had
adequately pursued private remedies (among other things, the Submitter filed alawsuit chalenging the
Party’s practices), and that the submission was not drawn exclusively from mass media reports (the
submission cites a number of reports, as well as information obtained from the government, in support of
its dlegations).

Once the Secretariat requests, and receives, the Party’ s response, Article 15(1) of the NAAEC
provides the following direction to the Secretariat for this third step of the factua record process:

If the Secretariat consdersthat the submission, in the light of any response provided by the
Party, warrants developing afactud record, the Secretariat shal so inform the Council and
provide its reasons.

Thus, having previoudy found that the submission meets the criteriain Article 14(1) and having
previoudy evauated the submisson in light of the factors contained in NAAEC Article 14(2) and
determined that a response from the Party was merited, the Secretariat must now consider the impact of
the response on the issues raised in the submission.

The language of the lega provison that is central to this submisson, Section 35(1) of the Fisheries Act,
isquite clear and direct: “No person shdl carry on any work or undertaking that resultsin the harmful
dteration, disruption or destruction of fish habitat.”*® Section 35(2) provides the only qualification on the
broad language of Section 35(1). Section 35(2) provides that “No person contravenes subsection (1)
by causing the dteration, disruption or destruction of fish habitat by any means or under any conditions
authorized by the Minister or under regulations made by the Governor in Council under this Act.”?°
Under the CEAA and the Law List Regulations, a Section 35(2) authorization “triggers’#
commencement of an environmental assessment.” Section 37(2) of the Fisheries Act, which alows
various orders to be made respecting modifications to a project, is also a “trigger.” %

nature of the resources at issue “ bring the submitters within the spirit and intent of Article 14 of the NAAEC.” Inthe
Secretariat’ s view, the importance of the resources at issue in this proceeding support the same conclusion.

Y R.S.C. 1985, cF-14.

*RS.C. 1985, cF-14.

2 Theterm “trigger” is used to describe a provision of afederal statute which islisted in the Law List Regulations,
and which instigates an environmental assessment when an action is taken by the federal government under that
statutory provision.

% The key provisions of CEAA are as follows:

5(1) An environmental assessment of a project is required before afederal authority

exercises one of the following powers or performs one of the following duties or
functionsin respect of a project, namely, where afederal authority
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(d) under a provision prescribed pursuant to paragraph 59(f), issues a
permit or license, grants an approval or takes any other action for the
purpose of enabling the project to be carried out in whole or in part.

59(1) The Governor in Council may make regulations

® prescribing the provisions of any Act of Parliament or any regulation made
pursuant thereto that confer powers, duties or functions on federal authorities
the exercise or performance of which requires an environmental assessment.
under paragraph 5(1)(d).

% Section 37 of the Fisheries Act provides as follows:

(N Where a person carries on or proposes to carry on any work or undertaking that
results or islikely to result in the alteration, disruption or destruction of fish
habitat...the person shall, on the request of the Minister or without request in the
manner and circumstances prescribed by regul ations made under paragraph (3)
(a), provide the Minister with such plans, specifications, studies, procedures,
schedules, analysis, samples or other information relating to the work or
undertaking and with such analysis, samples, evaluations, studies or other
information relating to the water, place or fish habitat that isor islikely to be
affected by the work or undertaking as will enable the Minister to determine.

(@) whether the work or undertaking results or islikely to result in any
alteration, disruption or destruction of fish habitat that constitutes
or would constitute an offence under subsection 40(1) and what
measures, if any, would prevent that result or mitigate the effects
thereof....

2 If, after reviewing any material or information provided under subsection (1) and
affording the persons who provided it a reasonable opportunity to make
representations, the Minister or a person designated by the Minister is of the
opinion that an offense under subsection 40(1) or (2) isbeing or islikely to be
committed, the Minister or aperson designated by the Minister may, by order,
subject to regulations made pursuant to paragraph (3)(b), or, if there are no such
regulationsin force, with the approval of the Governor in Council.

€) require such modifications or additions to the work or undertaking or
such modifications to any plans, specifications, procedures or
schedul es relating thereto as the Minister or a person designated by the
Minister considers necessary in the circumstances, or

(b) restrict the operation of the work or undertaking, and with the approval of the
Governor in Council in any case, direct the closing of the work or undertaking for
such period as the Minister or a person designated by the Minister considers
necessary in the circumstances.
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The Party enforcement response at issuein this submission isintended to promote compliance with
Fisheries Act Section 35(1). The response conssts primarily of advance review of projects that have
the potentid to harm fish habitat (sometimes using Fisheries Act Section 35(2) and the CEAA) and
after-the-fact prosecutions in some cases when violations of Fisheries Act Section 35(1) occur. The
level and nature of advance project review varies depending on Canada s judgment concerning whether
harm from a project can and will be avoided. The fundamenta question is whether the Party’ s gpproach
to project review and to prosecutions congtitutes effective enforcement of Fisheries Act Section 35(1).
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B. Why Preparation of a Factual Record isWarranted

1. Canada’'s*Preventative Enforcement Response”

In the Secretariat’ s view, the response leaves open severd centra questions concerning the
effectiveness of Canada s approach to project review. From Canada’ s response it appears clear that
consultations with project proponents leading to issuance of Letters of Adviceisakey dement of its
effort to “ seek...assurances of voluntary compliance.” (Response at 3). Important information
concerning use of this strategy to promote voluntary compliance, however, is not provided. With a
particular focus on projects for which Canadaissues “Letters of Advice” in an effort to prevent
violations of Fisheries Act Section 35(1), four key areas of information that warrant further development
are asfollows:

1. What isthe extent of use of this strategy and how has the use of this gpproach shifted over time?
Canada provides information concerning the number of timesit provided “advice” during fisca year
1996-97 (6,912 times, 3,689 times to proponents and 3,223 times to “others’). (Response at 10).
It isnot clear, however, whether these instances of providing “advice” were embodied in Letters of
Advice. Basc information concerning the number of Letters of Advice issued annudly is not
provided in the submission or response. Such information is essentid to understand use of this
enforcement tool.

Such information is especidly pertinent in light of the Submitter’ s clam that the number of
authorizations issued has dropped significantly in recent years. It reports that in 1995-96, Canada
issued no more than 339 authorizations under Section 35(2) of the Fisheries Act, while more than
12,000 authorizations were issued in 1990-91.*

Because of the potentia relationship between authorizations and Letters of Advice, information
concerning the number of Fisheries Act Section 35(2) authorizations gpplied for and issued annudly
is aso relevant. Canada only provides information concerning the number of authorizationsissued in
1996-97,” while the Submitter provides some information concerning the number of authorizations
provided in 1995-96 and 1990-91.

# The submission annex provides as follows on this point:

[T]he effect [of the Directive] isto radically reduce the number of cases where DFO will beinvolvedin
protecting fish habitat and the scope of Sections 35(2) and 37(2) as CEAA triggers. It allows officials and
proponents to simply sidestep application of the fish-habitat protection regime of the Fisheries Act and
CEAA.

ENGO Concerns and Policy Options Regarding the Administration and Del egation of Subsection 35(2) of the
Fisheries Act, Proposed Subsection 35(3) and Consequences for Federal Environmental Assessment, Prepared by
the Quebec Environmental Law Centre, January 1996 (Principal Consultants: Y vesCorriveau, Franklin S. Gertler), 2.
% Canada indicates that during fiscal year 1996-97, DFO issued 91 authorizations under Section 35(2), aswell as
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Similarly, information would be rdevant concerning the nature and extent of information required by
the Department prior to issuance of letters of Advice, and how thisinformation differs from that
required prior to issuance of Fisheries Act Section 35(2) authorizations.

2. What isthe nature and extent of Canada s efforts to monitor projects that receive Letters of Advice
to identify violations of Section 35(1), in terms of numbers of violations and severity of violations?
Canadajudtifies use of Letters of Advice on the basisthat they are effective in preventing violations
of Section 35(1) from occurring—that they help to produce voluntary compliance. Information
directly rlevant to this clam, however, is not provided. First, no information is provided concerning
the nature of Canada s efforts to monitor the extent to which projects that receive Letters of Advice
violate Section 35(1). [See, e.g., NAAEC Article 5(1)(b).] With respect to monitoring, it would be
relevant to have information relaing to the amount of compliance-reated monitoring conducted on
projects that receive Letters of Advice. It would aso be rdlevant to have information relating to any
differencesin the nature of, and resources dedicated to, monitoring of compliance, depending on
whether a L etter of Advice or an authorization is issued.

In addition, information concerning the number and severity of violations of Section 35(1)
committed by projects thet receive such Lettersis directly relevant to Canada s claim that Letters of
Advice are effective in preventing violations of Fisheries Act Section 35(1), but is not provided. It
would be relevant to develop such information in connection with the Party’s claim.

3. What is the nature and extent of Canada s enforcement response with respect to projects that
receive Letters of Advice and violate Section 35(1)?[See, e.g., NAAEC Article 5(2)(j).] The
Directiveindicates that “failure to implement measures sat out in Letters of Advice which result in
harmful effectsto habitat could lead to enforcement action.” (Directive at 5). The response,
however, provides little information concerning this aspect of Canada s enforcement approach.
Rdevant information would include any Canadian palicies concerning the array of possible
enforcement actions in response to violations of Fisheries Act Section 35(1) and the circumstances
under which Canada would use such. Information concerning the actua use of these enforcement
gpproaches, both in an absolute sense and in the context of the number and severity of violations, is
relevant aswell.

4. How effective are these follow-up effortsin promoting and achieving compliance with Section
35(1)?

To sum up, the questions listed above focus primarily on Canada s use of Letters of Advice as
an enforcement tool to review project gpplications and to prevent violations of Section 35(1)
from occurring. Canada asserts thet its overal gpproach to habitat protection is* compliance-
based.” That is, Canadatries to prevent damage from being caused in the first place. (Response
at 10, 11). Information, however, is lacking concerning the details of Canada's compliance-

Sections 26 and 32, without providing a breakdown.
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based approach and the extent to which Canada s approach is effective in achieving the
purposes of the Fisheries Act and the CEAA.. Asthe questions above reflect, while the
response provides some information concerning this gpproach, we believe thet there are
sgnificant information gaps and that afactud record is warranted to fill those ggps®

2. Prosecutions

The Secretaria is smilarly of the view that important information is lacking concerning the use of
prosecutions as an enforcement tool. Canada advises that when Canada' s “ voluntary compliance fails,
and the Fisheries Act is contravened, such that habitats supporting fisheries resources are harmfully
altered, destroyed or degraded, enforcement action istaken.” (Response at 9, 11). The Party,
however, offers only limited information concerning the nature of enforcement activity, notably the
number of convictionsin 1996/97. (Response at 10).” Additiond information necessary to subgtantiate
the statement that enforcement action is taken when the Fisheries Act is contravened that is lacking, for
example, includes the number and severity of violations, the nature and extent of Canada s enforcement
responses, and the effectiveness of those responses. Thisistrue for projects that receive L etters of
Advice aswell asfor other projects (e.g., those that receive authorizations and “outliers’—i.e., projects
that have been built without government review).

Canada assertsthat it is mideading to look only at federal enforcement prosecutions because the
provinces address some violations of Section 35(1). As noted above, the response indicates that
“activity that could risk legd action under the federa Fisheries Act is often subject to lega sanction
under provincid gatute’ ... and that the provinces have authority to enforce the Fisheries Act as well.
(Response at 3, 10, 11). Y, little information is provided concerning provincid enforcement activity
under provincid law or under the Fisheries Act, other than the number of provincid employees involved
in certain activities. (Response a 11). Because of Canada s gpparent view that provincia prosecutions
are an integra element of the effort to enforce Fisheries Act Section 35(1), information concerning the
provinces prosecution effortsis relevant as well and should be devel oped.

3. Other issues concer ning the Party’s enfor cement practices

% For avariety of reasons, the Secretariat is not persuaded that it is warranted to extend the scope of a

factual record concerning the project review stage to include (Fisheries Act) Section 37-related issues.

Among other things, the Secretariat views the submission and annex as focusing primarily on the Directive

on the Issuance of Subsection 35(2) Authorizationsin their challenge to Canada’ s project review practices.

' The submission annex reports that in 1991-92 there were atotal of 145 prosecutions and four injunctions relating to
the habitat protection and pollution prevention provisions of the Fisheries Act.

% The Submitter asserts that federal prosecutions for violations are particularly important because federal practice
significantly constrains private actions when violations occur. The Submitter claims that the issuance of L etters of
Advice frustrates prosecutions by private parties, as do interventionsin and stays of such prosecutions by the
Attorney General. (Submission at 1).
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1. As noted above, Canada asserts that its enforcement approach reflects a reasonable exercise of its
discretion in respect of investigatory, prosecutorid, regulatory or compliance matters. In particular,
Canada asserts that:

The method by which Canada enforces and applies Section 35 of the Fisheries Act and the
issuance of the Directive is alegitimate application of [its] discretion. Furthermore, the
Agreement acknowledges, in Article 5, that seeking assurances of voluntary compliance, as
Canada does through the Directives, is an appropriate government enforcement action. As
such, Canada respectfully submits that the development of afactud record in this case is not
warranted since the Agreement does not permit the review of the legitimate exercise of a
Party’ s discretion. (Response at 3).

The Secretariat agrees that Strategies intended to assure voluntary compliance may quaify as
effective enforcement under Articles 5 and 14 of the NAAEC. Respectfully, however, the
Secretariat does not believe that Canada s response establishes adequately that Canada's
enforcement approach condtitutes a legitimate exercise of its discretion. Article 45(1)(a)
providesthat a Party has not falled to “effectively enforce its environmenta law” where its
action or inaction reflects a reasonable exercise of its discretion in relaion to investigatory,
prosecutorid, regulatory or compliance matters. As the questions listed above reflect, Canada' s
reponse provides very little information concerning key issues necessary to evauate its exercise
of its discretion, such as the number and severity of violations, the nature of Canada’'s
enforcement responses, and the effectiveness of those responses. Canadd s response also fails
to provide information concerning its overdl policy context—for example, information
concerning its policies regarding the nature of monitoring that is gppropriate, the circumstances
under which it is appropriate to pursue various types of enforcement action, and the
circumstances in which enforcement action is not needed. Findly, Canada has failed to provide
information concerning the extent to which it is implementing the drategies set forth in its policy
context.

Thus, there is no basis for the Secretariat or the Council to evaluate whether Canada has
exercised its discretion in areasonable way. The extent to which it is appropriate for the
Secretariat to conduct such an evaluation has never been addressed and the Secretariat does
not seek to addressit here. The Secretariat, however, believes that a Party must provide more
support for astatement under Article 45 that it has reasonably exercised its discretion than is
contained in thisresponse in order to exempt its enforcement practices from scrutiny under
Article 14.

2. Canada a so asserts that its enforcement approach results from bona fide decisonsto
alocate resources to enforcement in respect of other environmenta matters determined to have
higher priorities. Asis the case with respect to the exercise of discretion, virtudly no information
is provided to support this assartion. Thereislittle information, for example, concerning the
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overdl levd of resources avallable for enforcement, the relative priority of various environmenta
matters, or the level of resources devoted to enforcement in the area covered by the submission.
Again, the extent to which it is gppropriate for the Secretariat to evaluate aclam under Article
45(1)(b) has never been addressed and the Secretariat does not seek to addressit here. The
Secretariat, however, believes that a Party must provide more support for a statement thet it has
made bona fide decisions to allocate resources to enforcement concerning higher priority
matters than is contained in this response.

4, Sunpine Road pr oj ect

As noted above, the Submitter has provided the * Sunpine Road” example as a specific illustration of
Canada s dleged falure to effectively enforce the Fisheries Act and CEAA. The Party, on the other
hand, urges that the pendency of alawsuit relaing to the road renders it ingppropriate to delve further
into the project as part of afactual record.”

The Secretariat has previoudy addressed the issue of pending judicid proceedings in connection with
this submission, anong others. Briefly, the NAAEC is clear that the Secretariat must “proceed no
further” when the subject matter of the submission is dso the subject of an ongoing judicid or
administrative proceeding being pursued by a Party.* This provision does not apply here because the
pending litigation was not pursued by a Party. The Secretariat may aso deem it appropriate not to
consider amatter because, asit had stated in an April 1997 Deter mination, the “sSmilarity of issues
presented in both the submission and the lawsuit. .. creates arisk that the preparation of afactua record
may duplicate important aspects of the judicia action” and interfere with the pending litigation.>*

As sated in this Deter mination, the Secretariat consdered that this submission did not warrant
developing afactud record because a court case pending a the time involved smilar issues, notably the

# Two judicial proceedings are relevant to the submission. The first one is The Friends of the West Country
Association v. The Minister of Fisheries and Oceans and Attorney General of Canada, Federal Court Trial Division
(Docket T2457-96). This proceeding was initiated in November 1996 but then abandoned by the Submittersin
November 1997. The second court case is The Friends of the West Country Association v. Minister of Fisheries and
Oceans and Director, Marine Programs, Canadian Coast Guard, Federal Court Trial Division (unreported, 7 July
1998, Docket T-1893-96; Gibson J.). A decision was rendered in July 1998 but then appealed by the Canadian
Government in September 1998. The appeal is currently under way (Minister of Fisheries and Oceans and Director,
Marine Programs, Canadian Coast Guard v. Friends of West Country Association, Federal Court of Appeal (Docket
A-550-98).

% See, e.g., Recommendation of the Secretariat to the Council for the development of a Factual Record in
accordance with Articles 14 and 15 of the North American Agreement on Environmental Cooperation (27 April
1998), regarding SEM 97-001 at 9. Article 14(3) of the NAAEC provides that the Secretariat “shall proceed no
further” where the responding Party has shown that the matter is the subject of “pending judicial or administrative
proceedings.” Article 45(3) definesa“judicial or administrative proceeding” for purposes of Article 14(3) to mean: “a
domestic judicial, quasi-judicial or administrative action pursued by the Party in atimely fashion and in accordance
withitslaw...”

3 Determination pursuant to Articles 14 & 15 of the North American Agreement on Environmental Cooperation
for SEM-96-003 (2 April 1997).
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use of Letters of Advice under the Fisheries Act. The Secretariat noted that the Submitter “may wish in
the future to file a new submission following a...resolution” of the court case involving these issues.®
The Submitter later abandoned the court case.

The currently ongoing court proceedings appear to create less overlap with the submisson than the case
pending in April 1997. The current court case appears to be concerned primarily with the interpretation
of the Canadian Environmenta Assessment Act and the Navigable Waters Protection Act. * In
contrast, as discussed above, the factual record would concentrate on the development of factual
information concerning the Party’ s project review strategy under the Fisheries Act, with a particular
focus on the Letter of Advice strategy, and information concerning the Party’ s approach to
prosecutions. Thus, the risk of substantiad duplication or interference seems minima, unlike in the
previous court case that led to the Secretariat's termination of the submissions processin April 1997.

Weighed againgt the possible downside of duplication or interference isthe redlity thet it would seem
rdaivey sraghtforward to fill the gapsin the information provided to the Secretariat concerning the
handling of this project under the Fisheries Act. Based on the submission and responsg, it gppears that
three types of information have not been provided. Firs, the Submitter asserts that the government was
concerned, at least early on, that severd of the projects could harm fish habitat in violation of Fisheries
Act Section 35(1). Information concerning such possible impacts and possible violations has not been
provided. Second, the Secretariat has not been provided with the Letters of Advice issued to prevent
harm or violations from occurring due to two of the crossings. Findly, while the Secretariat has been
advised that Alberta officids have ingpected the road and concluded that the construction did not harm
fish habitat, the Secretariat has not been provided with a copy of the report of the Alberta enforcement
officias concerning their assessment of the fina impacts on fish habitat as aresult of the condruction.

V. RECOMMENDATION

* | bid.

¥ 0n 7 July 1998, the Federal Court Trial Division decided that the environmental assessments conducted concerning
the construction of two bridges as part of the Sunpine project were inadequate, and the approvals were set aside.
The Court found that the Coast Guard failed in its requirement to consider the cumulative environmental effectsfrom
other projects or activities that had been or would be carried out [ Section 16(1)(a), CEAA], to assess various other
undertakings [ Section 15(3), CEAA], and to ensure convenient public accessto all documentsin the public registry
[Section 55, CEAA]. Together with the related statutory preliminary steps, the approvals were referred back to the
Minister of Fisheries and Oceans for “redetermination in manner consistent with the Canadian Environmental
Assessment Act, the Navigable Waters Protection Act and these reasons.” The Friends of the West Country
Association v. Minister of Fisheries and Oceans and Director, Marine Programs, Canadian Coast Guard, Federal
Court Trial Division (unreported, 7 July 1998, Docket T-1893-96) (Gibson J.), at 33. The Attorney General of Canada
appeal ed the decision to the Federal Court of Appeal based on the following grounds:

a) the Court erred in the standard of review applied to the circumstances of the case;

b) the Court erred in itsinterpretation of Section 15 of CEAA.

¢) the Court erred in law initsinterpretation of Section 16 of CEAA; and

d) the Court erred in its opinion that the public registry established by the Coast Guard failed to meet the
requirements of Section 55 of CEAA so asto constitute a further reviewable error.
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The Secretariat consdersthat, in light of Canada s response, the submission warrants developing a
factud record to compile further information regarding the enforcement activity undertaken by Canada
and the effectiveness of that activity in ensuring compliance with Section 35(1) of the Fisheries Act. The
response does not take issue with the importance of the environmenta laws and natura resources a
issuein this submission. Instead, it reflects an appreciation for their sgnificance. The 1996/97 DFO
Annual Report to Parliament concerning adminigtration and enforcement of the Fisheries Act, cited in
the response, notes that “[t]he fish habitat protection. .. provisons of the Fisheries Act” are among the
“main tools for the conservation and protection of fish habitat.” Further, while the response asserts that
the project review and prosecution approaches the Party uses are effective in preventing and addressing
violations of Fisheries Act Section 35(1), the lack of information concerning the actud extent of use of
different enforcement tools, and concerning the effect of these tools in achieving compliance with the
Fisheries Act, has led the Secretariat to conclude that it is appropriate to use the factua record process
to develop facts concerning these questions.

Respectfully submitted on this 19 day of July 1999.

Janine Ferretti
Executive Director



