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l. EXECUTIVE SUMMARY

Article 14 of the North American Agreement on Environmental Cooperation (“NAAEC”)
creates a mechaniam for citizens to file submissions in which they assert that a Party to the NAAEC
is faling to effectively enforce its environmentd law. The Secretariat of the North American
Commission for Environmenta Cooperation (the “ Secretariat”) initidly considers these submissons
basad on criteria contained in Article 14(1) of the NAAEC. When the Secretariat determinesthat a
submission meets these criteria, the Secretariat then determines, based on factors contained in Article
14(2), whether the submission merits requesting a response from the Party named in the submission.
In light of any response from the Party, the Secretariat may inform the Council that the Secretariat
consders that development of a factua record is warranted (Article 15(1)). The Council may then
ingtruct the Secretariat to prepare afactua record for the submission (Article 15(2)).

On 6 February 2002, the Submitters filed with the Secretariat a submission aleging “the failure of the
Canadian Government to effectively enforce subsection 6(a) of the Migratory Birds Regulations
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againg the logging industry in Ontario.”* On 25 February 2002, the Secretariat determined that the
submission meets the requirements of Article 14 of the NAAEC and requested a response from the
Party in accordance with Article 14(2). The Party submitted its response on 25 April 20022 Inits
response, Canada identifies wildlife enforcement priorities and asserts thet it is currently engaged in
compliance promation activities in the forestry context, dthough it is committed to acting on any
ingances of non-compliance it becomes aware of and to pursuing the most effective remedy
possible. Canada further states that “because the submitters did not provide any actua case, the
Canadian Government was not able to respond in a meaningful and factual way to ter man
assartion” and “[f]or this reason, as well as the submitters failure to otherwise make a complaint to
[the Canadian Wildlife Service] that alogging operation in Ontario wasin violaion of subsection 6(a)
of the [Migratory Birds Regulations], the Government of Canada believes that a factud record is
not warranted.” In accordance with Article 15(1), the Secretariat informs the Council that the
Secretariat consders that the submisson, in light of the Party’s response, warrants developing a
factua record, and provides its reasons.

. SUMMARY OF THE SUBMISSION

The Submitters assart that Canada is falling to effectively enforce s. 6(a) of the Migratory Birds
Regulations (“MBR")? adopted under the Migratory Birds Convention Act, 1994 (“MBCA”)*in
regard to the logging industry in Ontario. S. 6(a) of the MBR providesthat “[...] no person shdl (a)
disturb, destroy or take a nest, egg, nest shelter, eider duck shelter or duck box of a migratory bird
[...] except under authority of a permit therefor.” Violations of s 6(a) of the MBR may be
prosecuted by way of summary conviction or as an indictable offence® The Submitters alege that
Environment Canada (“EC”), through its Canadian Wildlife Sevice (‘CWS’), is primarily
responsible for enforcing the MBCA..°

The Submitters claim that their research, based on Satistical data, estimates that in the year 2001,
clear-cutting activity destroyed over 85,000 migratory bird nests in areas of centra and northern

! Submission at 1.

% Response to submission SEM -02-001 Prepared by the Government of Canada Submitted to the Secretariat of the
Commission for Environmental Cooperation” dated 11 April 2002 [the “response’].

*CRC,c. 1035.

*S.C. 1994, c. 22.

® Section 13 of the MBCA provides that for a summary conviction offence, a company faces a maximum fine of
$100,000, an individua a maximum $50,000 fine. Individuals are also liable to jail terms of up to six months, or a
combination of jail and afine. For indictable offences, the maximum fines are $250,000 for a company and $100,000
for an individual. Individuals are also liable to jail terms of up to five years, or to both a fine and jail sentence.
With subsequent offences the maximum fine to which an individual isliableis doubled.

® Submission at 3.
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Ontario.” The Submitters further assert that “despite the estimated widespread destruction of bird
nests,”® an access-to-information request filed in 2001 reveded no investigations or charges in

Ontario for violations of s. 6(a) of the MBR.?

The Submitters assart that logging activity in Ontario is carried out under forest management plans
(“FMPS’) prepared under the supervision of the Ontario Ministry of Natural Resources (“MNR”) in
accordance with provincid standards and without any input from federd authorities on matters
rdated to enforcing the MBCA, which is a federd statute.’® They assert that while EC can be
contacted for input on FMPs and has produced a non-binding guiddine™ directing that activities be
avoided during critica periods of migratory birds lifecycles, “EC falls to take enforcement activities
to ensure that this requirement [ ...] is adhered to.”*?

According to the Submitters, the CWS consders nest dedtruction during logging to be
“incidenta ” kill and the CWS has decided not to use proactive enforcement measures againg the
logging industry because violations of s. 6(a) of the MBR that occur during logging operations are not
intentiond.*® The Submitters cdlaim that the MBCA does not distinguish between intentiondl and
unintentiona violations, and that like other public wefare laws, when it is infringed, it is often the
result of unintentional, not wilful, conduct.™*

The Submitters alege that the CWS favours conservation initiatives over enforcement in regard to
the logging indugtry even though it lacks evidence thet this approach is more effective. Further, they
contend that even though logging has been an important industry in Canada and Ontario for many
decades, when the MBCA was updated in 1994, the Canadian government did not exempt the
logging indugtry from laws to protect migratory birds or their nests.

Findly, the Submitters assert that by giving the logging industry speciad congderation, Canada is not
fallowing the requirement of the Compliance and Enforcement Policy for Wildlife Legidlation,
which dates that “[c]ompliance and enforcement activities must be securely founded in law and must

" Submission at 4 and Appendix 6 of the Submission: Dr. Elaine MacDonald & Kim Mandzy, “Migratory Bird
Nest Destruction in Ontario” (Toronto: SierraLegal Defence Fund (SLDF), 2001).

8 Submission at 1.

° Submission at 6 and Appendices 7 and 8 of the submission (access to information request respecting
enforcement efforts under s. 6(a) of the MBR dated 13 July 2001 from Elaine MacDonad, SLDF to Michagl
Bogues, Chief Access to Information and Privacy Secretary, Environment Canada, and materials received in
response to access to information request).

% Submission at 5.

" Environmental Assessment Guideline for Forest Habitat of Migratory Birds.

2 Submission at 5, note 32.

3 Submission at 8.

" bid.
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be fair, predictable, and consistent across Canada.”*> They aso argue that “prosecutoria discretion”
must be exercised on a case-by-case basis and cannot support a decision not to engage in
prosecutions on an industry-wide basis.*®

The Submitters clam that a reasonable exercise of enforcement discretion would require an
environmental assessment of a proposed FMP or logging operation in order to weigh the relative
costs associated with each option, something which, they clam, has not been done. They dso
advance severd arguments in support of their view that the cost of enforcing section 6(a) of the
MBR need not have asignificant impact on EC's enforcement budget.”*’

. SUMMARY OF THE RESPONSE

In its response, Canada advises that the Submitters did not adequately inform the Secretariat of
remedies, such as complaints to CWS, which were available to them.™® Canada asserts that prior to
the filing of the submission, it received only one written complaint of nest destruction pursuant to
logging in Ontario, and this complaint, which was duly investigated, was not filed by one of the
Submitters™® Canada notes that the Submitters sent only two written communications to reevant
authorities before filing the submisson and that CWS officids replied to these communications,
committing to pass aong further information as it became available.

Canada points out that CWS gtaff had been trying to set up a meeting with severd of the Submitters
as well as other interested nongovernmental organizations long before the filing of the submission.
The purpose of the meeting would have been to dlow the CWS to explain the lega basis of the
MCBA regulations, the overdl approach to the conservatiion of migratory birds including
enforcement; and the foundations of the current policy on enforcement of the regulations. The CWS
would aso have sought input from the Submitters on the overdl approach for the conservetion of
migratory birds, and where relevant, on possible new directions for regulations. Canada claims that
the Submitters delayed scheduling a meeting with the CWS until after the filing of the submisson, and
expresses concern that the decison to do so “is not reflective of the letter and spirit of the
NAAEC."® According to Canada, at least one Submitter, the Canadian Nature Federation, did
participate in a workshop on migratory bird issues, including enforcement of the MBR, on 12-13
October 2001.

> Submission at 11.
16 Submission at 10.
Y Submission at 10.
B bid.

9 Response at 1.

® Response at 2.
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Canada claims that the Submitters assertions are not based on any actud case where a falure to
effectively enforce the MBR may or may not be occurring, and that as a result, the Canadian
Government is precluded from addressing in a direct and factud manner the assertions made by the
Submitters®

Despite these reservations, Canada provided a response to the submission. In its response, Canada
dates that EC and its agency, the CWS, are responsible for the conservation and protection of
migratory birds in Canada® It notes that CWS programs address migratory bird conservation on
severd fronts, including lav enforcement, habitat stewardship, scientific research and other
consarvation actions. Canada states that annud priorities for wildlife enforcement respond to public
complaints, international commitments, and wildlife conservation gods, and reflect a baancing of
public concern, consarvation science, and international commitments. It remarks that given that
resources and gaff are limited, and that enforcement of the MBR must take place over avery large
geographica range, some components of the migratory bird conservation program, including the
range of enforcement options, will necessarily receive more attention than others. Canada States that
enforcement activities am both to proactively address key conservation gods, as defined by the
CWS, and to respond to public concerns and emerging conservation issues.

Canada dtates that the CWS must work cooperatively “with other federal departments and agencies,
provincid and territorid governments, as well as industry, NGOs, and the research community, to
make choices that promote a hedlthy landscape in an incressingly complex environment.”?

Canada dates that forestry legidation and guidelines in Ontario provide for protection of the
environment, including biodiversity, and that federal agencies are invited to public consultations to
provide input in the development of FMPs. Canada disputes the Submitters gpparent view that a
proposed FMP can routingly trigger the federd environmental assessment process under the
Canadian Environmental Assessment Act. Canada states that approva of a provincial FMP does
not absolve companies of their responsibilities under the federd MBCA.

Canada denies the Submitters assertion that it has a sweeping policy not to enforce the MBR
againg the logging industry.* The response states that in regard to wildlife law enforcement, Canada
traditiondly targets hunting, and, in recent years, illegal import and export of wildlife and derivatives.
Current enforcement priorities & the nationd level include commercia smuggling and migratory bird
protection, primarily off- and near-shore spills that result in oiled birds. Canada notes that the

% Response at 2.
% Response at 4.
2 bid.

# Response at 7.
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regiond offices of EC establish a subset of these priorities so that the Department can obtain the
mogt effective coverage possible with the resources available.

Canada contends that it is addressing the issue of nest destruction during logging activities, mainly
through compliance promoation.® In January 2001, the CWS met with industry representatives and
told them that the taking of migratory bird nests is prohibited except under the authority of a permit
and that compliance with s. 6(a) of the MBR is mandatory. In October 2001, the CWS held a
workshop on the topic of compliance with the MBCA and associated regulations and conservation
of migratory birds in the forestry context that was attended by industry groups, Canadian Nature
Federation, government representatives and specidids.

Canada gtates that compliance promotion and education are a necessary firgt step in a long-term
enforcement approach in the foresiry context that will eventudly facilitate arguments in court thet a
given logging company will have been aware of the impacts of its actions. Canada “is concerned that
obtaining limited results in a court of law for non-compliance at this stlage would devaue the offence,
and would be counterproductive to conservation of migratory birds”®® Canada states that EC is
nevertheess committed to acting on any ingtances of non-compliance that it becomes aware of and
to pursuing the most effective remedy possible, including prosecutions where gppropriate.

Canada asserts that the CWS s planning and in the process of implementing significant new initiatives
and programs to address the growing needs of compliance promotion and enforcement of wildlife
laws among industry in generd.?’

In conclusion, Canada asserts that because the Submitters failed to provide any actua case, and
because of their falure to otherwise make a complaint to the CWS that a logging operation in
Ontario was in violation of s. 6(a) of the MBR, the Government of Canada believes that a factua
record is not warranted.

V. ANALYSIS
The Secretariat congders that the submisson, in light of the response provided by the Party,

warrants developing a factua record as recommended in this natification. The reasons for the
Secretariat’ s recommendation are set forth below.

% bid.
% Response at 8.
% Response at 9.
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Why preparation of afactual record iswarranted

Migratory birds are a cherished and vauable resource in North America. The study of migratory bird
populations yidds clues about long-range environmenta impacts of loca activities. Birds play a very
important role in insect pest control, plant pollination and seed dispersal.?® Birdwatchers, hunters and
photographers contribute significantly to alarge ecotourism industry.®

Canada and the United States recognized the importance of protecting this shared resource when
they sgned the Canada-U.S. Migratory Birds Convention in 1916. In Canada, the MBCA and
MBR trandate Canada's commitments under the Convention into legd requirements that are
enforcesble againgt companies and individuas, under pendty of high fines and even prison time. By
prohibiting the unauthorized destruction of nests and eggs of migratory birds, s. 6(a) of the MBR is
potentidly a powerful provison for the protection of migratory birds and for the fulfillment of
Canadd s commitments under the Convention. Only aboriginas are exempted from the prohibition
contained in s. 6(a) of the MBR, consistent with aborigind and treaty rights recognized under the
Condtitution.®

Primary resource industries have dways played an important role in Canada s economy, and forestry
is centrd among these indudtries. In many communities, foredry is the backbone of the locd
economy, and because forest products are the firgt link in the supply chain of many other indudtries,
the performance of the forestry sector is often used as one indicator in assessng the strength of
Canada’'s economy. As wel, concern for sustainability can condition consumer demand for forest
products and create incentives to identify and address environmenta impacts of activities carried on
in this sector.

Both the submission and Canada's response recognize that destruction of migratory bird nestsis a
frequent environmental consequence of logging.®* The importance in Canada of both protecting
migratory birds and maintaining a hedlthy and sustainable forestry sector underscores the vaue in
examining enforcement of s. 6(a) of the MBR 0 as to better understand its role in achieving the
resource conservation goas of the MBCA within the resource development context of forest
devel opment.

Together, the submission and response demongtrate that enforcing s. 6(8) of the MBR in connection
with logging poses a significant chalenge® First, gathering evidence necessary to enforce s. 6(a) of

% Submission at 4.

# | bid.

% See Section s. 2(3) of the MBCA and Article |l of the Convention, as amended by a 1994 Protocol.
% Submission at 4-5 and Response at 7-9.

¥ Submission at 5-8 and Response at 8-9.
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the MBR consistently across the logging sector would require ongoing efforts over large areas™
Second, the federa governmert — not the provinces - is responsible for enforcing the MBCA and the
MBR, but the provinces own the natura resources within their boundaries and play a primary rolein
regulating the industries that bring those resources to market.>* Findly, the text of s. 6(a) of the MBR
suggests that forestry activities which result in destruction of migratory bird nests and eggs could be
legdized through the issuance of federd permits, but the MBR does not contain any provisons for
the issuance of such permits®

Neverthdess, both the submission and response point to measures that have been taken by Canada
to address the issue of compliance with the MBR in the forestry sector. For example, Canada has
issued a guiddine outlining messures to protect migratory birds in the context of forest management
planning.*® Canada has organized information and education sessions to make the forest industry

aware of its obligations under s. 6(a) of the MBR.* Canada mentions that “CWSis planning and in
the process of implementing sgnificant new initiatives and programs to address the growing needs of
compliance promotion and enforcement of wildlife laws among industry in generdl.”*® Finaly, Canada
has indicated that it enforces s. 6(a) of the MBR on the bads of specific complaints, and that when
such complaints are brought to its attention, it takes appropriate actions.™

The submission and the response, taken together, are insufficient to dispe central questions regarding
whether Canada is failing to effectively enforce s. 6(a) of the MBR in the context of logging in
Ontario. Missng from the materias provided to the Secretariat, for example, is pecific information
regarding how the federa guidelines are implemented in practice, in particular in connection with the
FMPs covering the harvest areas mentioned in the submisson. Smilarly, it would be ussful to obtain
information regarding whether and how federd information and education sessons have resulted in
changes in forestry company practices and procedures, in the hiring or training of personnel and in
investment in new equipment and scientific studies, and whether Canada has put in place measures to
ensure that itsindustry outresch initiatives are improving compliance rates. Information is aso needed
regarding the new initiaives that Canada mentionsin its response. A factua record would provide an
opportunity to gather such information, as well as information regarding the type and outcome of
actions taken in response to specific complaints, with a view to consdering whether, in light of al of
these federd actions, Canadaisfailing to effectively enforce s. 6(a) of the MBR.

% Response at 7.

¥ Submission at 5 and Response at 5.
* Response at 8.

% Submission at 5, note 32.

% Response at 8-9.

% Response at 9.

¥ Response at 8.
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Canada clams that the submisson is not based on any actud case where a falure to effectively
enforce may or may not be occurring, and thet

[i]t is our firm belief that in order to examine whether there has been a failure to effectively
enforce an environmental law, one has to look at the facts of a particular instance, or
instances. Without those facts, there can be no examination of whether the law has been
enforced or not.*°

In the pagt, the Secretariat has determined that the Article 14 and 15 citizen submission process
lends itsdlf both to dlegations of a widespread or systemic failure to effectively enforce an
environmental law aswell asto submissions concerning single violations. ** In fact, the Secretariat has
found that “[...] [t]he larger the scale of the asserted fallure, the more likely it may be to warrant
developing a factual record, other things being equal.”*

The question before the Secretariat is therefore not whether there can be an inquiry under Article 15
of the NAAEC into an dleged pattern of failing to effectively enforce an environmenta law, but
rather what kind of information Submitters must present in support of such an dlegation, and how,
from a practica perspective, the Secretariat might go about preparing a factua record in connection
with a submission making such an dlegation. The answer will depend on the nature of the alegation.

The Secretariat has aready found that the submission meets the requirements of Articles 14(1) and
(2) of the NAAEC and has provided its reasons*® The Secretariat explains below how the
Submitters have supported their assertions, and it identifies potential sources of additiond information
relevant to a consderation of these assertions in the context of afactud record.

The submission dleges that Canada is falling to effectively enforce s. 6(a) of the MBR againg the
logging industry in Ontario* and states that “[t]his is a widespread pattern of ineffectua enforcement
[..]"* The Submitters refer to e mail statements of enforcement authorities as evidence thét thereis
a generd policy of non-enforcement vis-a-vis the logging sector,® and they cite an access-to-

“ | bid.

1 See SEM-00-004 (BC Logging), Article 15(1) Notification (27 July 2001); SEM -98-004 (BC Mining), Article 15(1)
Notification (11 May 2001); SEM -99-002 (Migratory Birds), Article 15(1) Notification (15 December 2000); SEM -97-
003 (Quebec Hog Farms), Article 15(1) Notification (29 October 1999); and SEM -97-001 (BC Hydro), Article 15(1)
Notification (27 A pril 1998).

2 SEM-99-002 (Migratory Birds), Article 15(1) Notification (15 December 2000).

8 SEM-02-001 (Ontario Logging), Article 14(1) & (2) Determination (25 February 2002).

* Submission at 1.

* Submission at 10.

“ Submission at 67 and Appendix 8. In particular, an email dated 22 May 2001 from Yvan Lafleur, Director,
Wildlife Enforcement, Environment Canada, to Robert Mclean, Director, Wildlife Conservation, Environment
Canada, stating “Bob, as| said in an earlier e-mail | have met with arepresentative of the Pulp and Paper industry.
We had an open discussion about the impact of the lumber operations on migratory birds and express clearly that
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informetion request which yidded no information on specific enforcement actions®” They dso
reference clearcutting activities under fifty-nine provinca FIMPs that they estimate will result in, or
have resulted in, the destruction of agpproximately 85,000 nests, with no enforcement taken in
response.*®

The Secretariat considers that this information, which, taken together, reinforces the Submitters

concerns regarding how and whether s. 6(a) of the MBR is enforced, is relevant to whether Canada
is faling to effectively enforce that provison. By focusing their assertions on fifty-nine provincid
FMPs the Submitters suggest that geathering and developing information regarding activities
undertaken under those FMPs would be an appropriate way to anchor a factua record inquiry. The
Secretariat agrees.

Within each of the forest management units covered by the selected FMPs, the Submitters identified
the planned harvest aress pursuant to the FMPs.* The Submitters matched these specific harvest
aress to one of eight eco-regions in Ontario and calculated a breeding bird density discounted to
account only for the presence of birds both actualy found in those specific areas and included under
the MBCA.> They aso confirmed that logging occurred during the 2001 bird breeding season and
regularly occurs within the breeding season, and they cross checked and determined that numerous
breeding birds were obsarved in areas that were clearcut during the breeding season.”* While the
Submitters admit that the estimate of 85,000 destroyed nestsin those areas is not exact, the estimate
is compelling. The only information mising is a more precise identification of the aress actualy
harvested in those forests in 2001, the identities of the timber harvesters and, to the extent it exigts,
additiond information regarding the actud dedtruction of migratory bird nests during logging
operations.

This information could readily be developed in afactua record. For example, afactud record would
afford an opportunity to examine in detall the harvesting that actualy took place in the FMP harvest
aress identified in the submisson and to present facts regarding Canada's efforts to promote
compliance with or take enforcement action under s. 6(8) of the MBR in regard to the timber
operators who conducted those harvests. This compliance promotion and enforcement information
could be a source of information regarding the actual number of nests destroyed during logging
operations, since enforcement cases would likely provide evidence regarding actua nest destruction.

we were not planning any enforcement operations to charge the industry. | also said that we are concerned and
that we would like to work with them and Steve Wendt [Chief, Migratory Birds Conservation, Environment
Canada] to better understand the situation and support positive actions taken by the companies. [...]"

" Submission at 6.

“8 Submission at 4-5.

* Submission at note 25 and Appendix 6.

% | bid.

*bid.

10



Ontario Logging—Noatification to Council A14/SEM/02-001/17/ADV
DISTRIBUTION: Generd
ORIGINAL: English

At the same time, gaps in available information regarding the extent of actud nest destruction might
aso be rdevant to whether Canada is failing to effectively enforce s. 6(a) of the MBR as dleged in
the submisson. Identifying such information gaps could reved an area where additiond efforts to
obtain information — through surveys, ingpections, investigations or other activities - could improve
efforts to enforce or otherwise achieve compliance with s. 6(a) of the MBR.

Enforcement necessarily involves the exercise of discretion in setting priorities and making decisons
about the alocation of resources. In its response to the submission, Canada explains in part how it
exercises certain discretionary powers in the context of wildlife enforcement. A factud record would
provide an opportunity to gather vauable additionad information regarding how Canada has
exercised its discretion, thereby providing meaningful context for any individua enforcement actions
documented in a factua record. This would involve, for example, gathering information used to
edablish current enforcement priorities, information on methods used to badance priorities,
information on regiond (particularly Ontario) priorities and how they are set; informeation supporting
the decison to engage in compliance promotion in the forestry context; information supporting the
position that compliance promotion activities are a necessary precursor to prosecution; and
information on current initiatives. Information would aso be gathered regarding the manner in which
resources are dlocated in the context of administering the migratory bird conservation program.

A factud record is therefore warranted to present a detailed factua account of the full range and
effectiveness of Canadd s compliance promotion and enforcement efforts in the specific context of
actud harvests in 2001 in the forest harvest aress identified in the submission, including relevant
contextud information on enforcement priorities, resource adlocation and recent initiatives. A detailed
description of relevant information is provided below.

V. INFORMATION TO BE CONSIDERED IN A FACTUAL RECORD

The submission, taken together with the response, leaves open central questions regarding whether
Canada has effectively enforced s. 6(a) of the MBR in 2001 in connection with the logging industry
in Ontario, and in particular the aress harvested under fifty-nine FMPs referenced in the submission.
This section identifies information relevant to a consideration of these open questions.

In respect of the harvest areas referenced in the submission, information required for an assessment
of the Submitters dlegations would include information regarding species of migratory birds found in
those areas, timing of their nesting seasons and the estimated number of nests destroyed as aresult of
clearcutting activities. Also required is information on provincid FMPs for those aress, including
gpecific information on the role and outcome of any consultations with federd officids during the
development of those FMPs, as regards compliance with s. 6(a) of the MBR; on whether the federa
guidelines and/or any other federa conditions related to protection of nests of migratory birds are

11
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referenced in the FMPs and if so, whether the FMPs require compliance with such conditions; and
on whether any provincia conditions under those FMPs require compliance with s. 6(a) of the MBR
or equivaent provincid statutory provisons. The Secretariat would aso need to review informetion
regarding compliance promotion activities organized by EC officids in the harvest areas referenced in
the submission, atendance by personnd from forestry companies operating in those aress, and
effectiveness of such activitiesin helping achieve compliance with s. 6(a) of the MBR.

Specific information is aso required regarding clearcut logging activities carried out in 2001 in the
harvest aress referenced in the submission, including activities planned and actudly carried out, with
precise information on locations and timing; data relied upon by foresters or EC to anticipate species
and numbers of migratory bird nests to be encountered during logging; any reconnaissance
procedures implemented by foresters or EC to identify migratory bird nests prior to clearcutting;
measures taken to protect migratory bird nests during clear-cutting; and effectiveness of those
measures in preventing migratory bird nest disruption and/or destruction.

Informetion is aso required regarding efforts by federa officias to monitor compliance with s. 6(a) of
the MBR in connection with clearcutting activities carried out in 2001 in harvest areas referenced in
the submission. Such information includes information regarding the scope, operation and budget of
any monitoring program, data used to anticipate species and numbers of migratory bird nests in
different areas, and information obtained through monitoring or ingpection. The Secretariat would
also need to consder actions taken in response to suspected violations of s. 6(a) of the MBR,
including actions taken in response to any failure to implement conditions in an FMP rdating to
protection of migratory bird nests; follow-up measures to test effectiveness of compliance promotion
activities, actions taken to follow up on any monitoring results indicating potentid violations of s. 6(a)
of the MBR,; and responses to complaints.

In addition to the information provided in Canada s response, information relevant to a consderation
of the effectiveness of federal enforcement and compliance promation actions in connection with
clearcutting activitiesin the forest harvest areas referenced in the submission aso includes information
on how EC edtablishes and baances priorities for wildlife enforcement and compliance promation,
and how financid and human resources are dlocated in this area, including a the regiond leve in
Ontario. Also rdevant is information regarding current initiatives and programs related to enforcing
and promoting compliance with s. 6(a) of the MBR in the forestry sector in Ontario, and specificaly,
how such initiatives address any compliance issues noted in the harvest aress referenced in the
submission.

VI. PRIVATE REMEDIES
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The NAAEC provides that a Party, in responding to a submisson, may advise the Secretariat
“whether private remedies in connection with the matter are available to the person or organization
making the submission and whether they have been pursued.” In its response, Canada claims that
the Submitters did not adequately inform the Secretariat of remedies, such as complaints to the
CWS, which were available to them but which were not pursued. Pursuant to Article 15(1) of the
NAAEC and for the reasons outlined below, the Secretariat has considered this assertion and finds
that preparation of afactua record is warranted nonetheless.

The texts of Articles 14(2)(c) and 14(3)(b)(ii) of the NAAEC, rdating to the pursuit of private
remedies, do not make the identificatior™ or pursuit of such remedies a condition precedent to the
Secretariat’s requesting a response from the Party or recommending the preparation of a factua

record.> Rather, the opening words of Article 14(2)> and the text of Article 15(1)* suggest that the
exigence and pursuit of private remedies is a factor, among others, to be consdered by the
Secretariat in determining whether a particular submission merits further review under the Article 14
and 15 citizen submission process. The weight to be accorded this factor in determining whether to
move forward with a particular submission depends on the facts of each submission.

This submisson identifies two types of remedies — civil suits and private prosecutions — and explains
why, in the Submitters opinion, legd, practica and policy obstacles effectively put those remedies
out of reach as ameans of compdlling enforcement of the MBCA.

Firgt, the Submitters believe they would be denied standing to bring a civil suit to compe the logging
industry in Ontario to comply with s. 6(&) of the MBR.>” They cite casdlaw affirming the principle
that infringement of a private right, or proof of specid and persona damages, is required before a
private individua or organization can bring a it in its own name to protect a public interest (such as

% Article 14(3)(b)(ii) of the NAAEC.

* The Guidelines for Submissions on Enforcement Matters under Article 14 and 15 of the North American
Agreement on Environmental Cooperation (“Guidelines’) stateat s. 5.6 that “[...] the Submission should address
[...] (c) The actions, including private remedies, available under the Party’s law that have been pursued”
[emphasis added]. Thus, submitters are asked to provide information regarding remedies they have pursued; they
are not required to list all potential remedies.

> Previous Secretariat determinations have made this observation. See e.g. SEM-98-006 (Aquanova), Article 15(1)
Notification (4 August 2000); SEM-98-004 (BC Mining), Article 15(1) Notification (11 May 2001); SEM-97-007
(Lake Chapala), Article 15(1) Notification (14 July 2000); SEM-97-002 (Rio Magdalena), Article 15(1) Notification
(5 February 2002).

* “In deciding whether to request a response, the Secretariat shall be guided by whether [...] (c) private remedies
available under the Party’ slaw have been pursued.” [emphasis added)].

% «|f the Secretariat considers that the submission, in the light of any response provided by the Party, warrants
developing a factual record, the Secretariat shall so inform the Council and provide its reasons’ [emphasis
added].

*" Submission at 14 and 15 and Appendix 13: Manitoba Naturalists Society Inc. v. Ducks Unlimited Canada
[1992] 2 W.W.R. 377 (Man. Q.B.) [hereinafter “Manitoba Naturalists Society”].

13



Ontario Logging—Noatification to Council A14/SEM/02-001/17/ADV
DISTRIBUTION: Generd

ORIGINAL: English

the public interest in the conservation of migratory birds), absent the consent of the Attorney
Generd.”® The interest of conservationists in protecting a natural resource has been qudified as
“specia,” but not equivaent to a private right.> While the courts have discretion to grant standing to
chdlenge legidation or the datutory authority for adminidrative actions, a court has specificaly
denied standing to a private organization seeking to enforce s. 6(a) of the MBR.®

Second, the Submitters state that charges sworn by private individuas are arguably an dterndive to
aavil suit, but they clam tha they are not a viable dternative. Private citizens, they argue, do not
have the financial resources or access rights needed to gather evidence required for a prosecution in
connection with violations of s. 6(a) of the MBR by logging companies, and gathering evidence in
areas where logging is occurring is potentialy very hazardous. In addition, the Submitters argue thet
prosecutions are after-the-fact events that do not remedy the harm done.

The NAAEC ingructs the Secretariat, in determining whether a submisson merits requesting a
response from the Party, to be guided by whether, among other things, private remedies available
under the Party’s law have been pursued.®* In its 25 February 2002 Determination in Accordance
with Article 14(1) and (2) of the NAAEC, the Secretariat consdered the arguments of the
Submitters regarding private remedies and concluded that “[i]t therefore gppears from the submission
that private remedies may in effect not be avalable” On the bass of this finding, adong with a
consideration of the other factors listed in Article 14(2), the Secretariat requested a response from

the Party.

Pursuant to Article 14(3)(b)(ii)) of the NAAEC, Canadd's response to the submission cites
complaints to the CWS as a remedy that was available to the Submitters and was not pursued.
However, the response does not explain the source of this remedy, and the Secretariat has been
unable to identify any provison of the MBCA, the MBR, or the Compliance and Enforcement
Policy for Wildlife Legidation that crestes such a remedy. This raises the question of what
characterigtics a particular form of redress must possess to qudify as a“ private remedy” pursuant to
the NAAEC.**

*Manitoba Naturalists Society at 380.

*Ibid. at 381.

®Ibid. at 382.

& Article 14(2)(c) of the NAAEC. Section 7.5 of the Guidelines provides that “[i]n considering whether private
remedies available under the Party’s law have been pursued, the Secretariat will be guided by whether: (a)
requesting a response to the submission is appropriate if the preparation of a factual record on the submission
could duplicate or interfere with private remedies that are being pursued or have been pursued by the Submitter;
and (b) reasonable actions have been taken to pursue such remedies prior to making a submission, bearing in
mind that barriersto the pursuit of such remedies may exist in some cases.”

6 The Secretariat has previously found that a citizen complaint process provided for under environmental
legislation constituted a private remedy for the purposes of the NAAEC. See SEM -97-007 (Lake Chapala), Article

14
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Article 14(2)(c) of the NAAEC refers to “private remedies available under the Party’s law”
[emphass added], whereas Article 14(3)(b)(ii) refers to “private remedies in connection with the
matter [...]” Since complaints to the CWS are not mentioned in the MBCA or the MBR, it seems
reasonable for the Submitters not to have mentioned them in the submisson. However, Article
14(3)(b)(ii) does not contain the condition that the private remedy be “available under the Party’s
law.” Other indications are therefore needed to determine whether complaints to the CWS qualify as
aprivate remedy under the NAAEC.

Article 6 of the NAAEC, entitled “Private Access to Remedies,” makes the Parties responsible for
implementing measures to give redress to those aggrieved by ewironmenta wrongs. It imposes
different requirements on a Party depending on whether a complainant is an “interested person” or
has a “legally recognized interest under its law in a particular matter.”®® On the basis of the casdlaw
discussed above, it can be said that the Submitters are “interested persons,” as defined in Article 6 of
the NAAEC, since they do not gppear to have a*“legaly recognized interest” in the enforcement of s.
6(a) of the MBR.** Under Article 6(1) of the NAAEC, remedies available to “interested persons’
must give such persons the right to “request the Party’s competent authorities to investigate aleged
violations of its environmenta laws and regulaions’ and must require the Party to “give such requests
due congderation in accordance with law.”

The Canadian Environmental Protection Act, 1999 (“CEPA”) contains provisons that meet the
requirements found in Article 6 of the NAAEC.® Under CEPA, a person need only be 18 years of
age and resident in Canada to be entitled to request the Minister of the Environment to investigete an
dleged offence under CEPA.®®  Individuas who are dissatisfied with the Minister’s response may
bring an “environmental protection action” before the courts®” Since neither the MBCA nor the
MBR contain these types or smilar types of provisons, and in the absence of informetion in the
Party’ s response concerning the source, rules and functioning of the CWS complaints process, the

15(1) Notification (14 July 2000); SEM -98-006 (Aquanova), Article 15(1) Notification (4 August 2000); and SEM -
97-002 (Rio Magdalena) Article 15(1) Notification (5 February 2002).
% Article 6: Private Access to Remedies

1. Each Party shall ensure that interested persons may request the Party’s competent authorities to
investigate alleged violations of its environmental laws and regulations and shall give such requests due
consideration in accordance with law.

2. Each Party shall ensure that persons with alegally recognized interest under its law in a particular matter
have appropriate access to administrative, quasi-judicia or judicia proceedings for the enforcement of
the Party’ s environmental laws and regulations.

3 [.]

% See discussion above regarding standing to bring acivil suit.

% Sections 17-40 of the Canadian Environmental Protection Act, 1999, S.C. 1999, c. 33,
% Section 17(1) of CEPA.

%" Section 22 of CEPA.
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Secretariat declines to conclude that complaints to the CWS qualify as a private remedy under the
NAAEC.

Even if complaints to the CWS were considered a private remedy pursuant to the NAAEC,

however, the Secretariat notes that the Submitters raise concerns about dleged violations that are
geographicaly widespread and vast in number — 85,000 nests alegedly destroyed under fifty-nine
FMPs. It is not evident in the response that the CWS complaints procedure on which Canada relies
is conceived to address complaints of this nature.

Furthermore, it appears that the Submitters did bring their concerns about non-enforcement of s.
6(a) of the MBR to the attention of EC in aletter dated 16 January 2001, and that EC replied on 13
February 2001, saying that it was gathering rdevant information.®® The Submitters daim thet they
never received a reply to their follow-up request for information on compliance measures® In
addition, an e-mail quoted in the submisson and reproduced in an appendix to the submisson
suggests that EC employees are aware of the destruction of migratory bird nests and eggs during
logging.” The author of the e-mail statesthat “[...] the NGOs are pushing us to take action.” *

As Canadd s response to the submission does not indicate what types of procedures have been
established to process complaints from the public and to give them * due consideration in accordance
with law” as provided by Article 6(1) of the NAAEC, and because Canada has listed public
complaints as one of the bases for enforcing, and setting enforcement priorities for, s. 6(a) of the
MBR, a factual record would provide an opportunity to develop information regarding the
functioning of the complaints procedure and its role in ensuring effective enforcement of s. 6(a) of the
MBR.

VIl. RECOMMENDATION

For the reasons stated above, the Secretariat has determined that the submisson, in light of the
Party’s response, warrants development of a factua record. The Submitters have raised centra
guestions that Canada s response leaves open regarding enforcement of s. 6(a) of the MBR by
Canada with respect to the logging industry in Ontario, with particular reference to clearcut logging
carried out in areas of centra and northern Ontario in 2001.

% Submission 12-13 and Appendix 9.

% Submission at 13. The Secretariat has previously found that the requirements of Article 14(2)(c) were satisfied
where concerns were communicated and information requests made to environmental authorities by way of
regular correspondence. See. SEM-98-007 (Metalesy Derivados), Article 15(1) Notification (6 March 2000).

" Submission at 13 and Appendix 8.

" bid.
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As noted in detail above, additiona information required for a congderation of the Submitters
assartions through a factua record includes information regarding the state of the migratory bird
resource in the forest harvest areas referenced in the submisson and information regarding timing and
extent of clearcut logging activities carried out in those areas during 201. Particularly relevant is
information on measures taken by foresters to identify migratory bird nests and avoid their
destruction during clearcut logging in those areas, and the success of those measures in preventing
violations of s. 6(a) of the MBR. Information is aso required regarding FMPs for those aress,
including any FMP provisons on protection of migratory bird nests and eggs and the federd role in
the development and enforcement of FMP conditions related to protection of the migratory bird
resource. Also relevant is additiona information regarding federa compliance promotion efforts in
the harvest aress referenced in the submission, including information on the effectiveness of those
efforts in reducing or avoiding violaions of s. 6(a) of the MBR during clearcut logging in 2001 in
those areas. Information is dso required regarding any federd compliance monitoring and responses
to suspected violations. Findly, relevant additiona information includes information on how the CWS
establishes and baances wildlife enforcement priorities, how resources are alocated and how the
new initiatives and programs referenced in Canada's response to the submisson are promoting
compliance with s. 6(a) of the MBR.

Accordingly, pursuant to Article 15(1), and for the reasons set forth in this document, the Secretariat

informs the Council of its determination that the objectives of the NAAEC would be well served by
developing afactua record as recommended herein regarding the submission.

Respectfully submitted on this 12" day of November, 2002.

(original signed)
per:  Victor Shantora
Acting Executive Director
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