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PROFILE

In North America, we share a rich environmental heritage
that includes air, oceans and rivers, mountains and forests. Together,
these elements form the basis of a complex network of ecosystems that
sustains our livelihoods and well-being. If these ecosystems are to
continue to be a source of life and prosperity, they must be protected.
Doing so is a responsibility shared by Canada, Mexico, and the United
States.

The Commission for Environmental Cooperation of North Amer-
ica (CEC) is an international organization created by Canada, Mexico,
and the United States under the North American Agreement on Envi-
ronmental Cooperation (NAAEC) to address regional environmental
concerns, help prevent potential trade and environmental conflicts, and
promote the effective enforcement of environmental law. The Agree-
ment complements the environmental provisions of the North Ameri-
can Free Trade Agreement (NAFTA).

The CEC accomplishes its work through the combined efforts of its
three principal components: the Council, the Secretariat and the Joint
Public Advisory Committee (JPAC). The Council is the governing body
of the CEC and is composed of the highest-level environmental authori-
ties from each of the three countries. The Secretariat implements the
annual work program and provides administrative, technical and oper-
ational support to the Council. The Joint Public Advisory Committee is
composed of 15 citizens, five from each of the three countries, and
advises the Council on any matter within the scope of the Agreement.

MISSION

The CEC facilitates cooperation and public participation to foster
conservation, protection and enhancement of the North American envi-
ronment for the benefit of present and future generations, in the context
of increasing economic, trade and social links among Canada, Mexico
and the United States.

viI
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NORTH AMERICAN ENVIRONMENTAL
LAW AND POLICY SERIES

Produced by the CEC, the North American Environmental Law
and Policy series presents some of the most salient recent trends and
developments in environmental law and policy in Canada, Mexico and
the United States, including official documents related to the novel citi-
zen submission procedure empowering individuals from the NAFTA
countries to allege that a Party to the agreement is failing to effectively
enforce its environmental laws.
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1. Executive summary

Articles 14 and 15 of the North American Agreement on Environmen-
tal Cooperation (“NAAEC”) establish a process allowing residents of
Canada, Mexico and the United States to file submissions alleging that a
Party to the NAAEC (Canada, Mexico or the United States) is failing to
effectively enforce its environmental law. Under the NAAEC, this pro-
cess can lead to the publication of a factual record. The Secretariat
(“Secretariat”) of the North American Commission for Environmental
Cooperation (“CEC”) administers the NAAEC citizen submissions pro-
cess.

On 6 February 2002, Canadian Nature Federation, Canadian Parks
and Wilderness Society, Earthroots, Federation of Ontario Naturalists,
Great Lakes United, Sierra Club (United States), Sierra Club of Canada,
and Wildlands League (together, the “Submitters”), represented by
Sierra Legal Defence Fund, filed with the Secretariat a submission
alleging that Canada is failing to effectively enforce federal migratory
bird conservation legislation in connection with logging operations in
Ontario. In March 2004 and April 2005, respectively, pursuant to Coun-
cil Resolutions 04-03 and 05-04, the CEC Council instructed the Secretar-
iat to prepare a factual record with respect to the alleged failure by
Canada to effectively enforce s. 6(a) of the Migratory Birds Regulations
(“MBR”) adopted under the Migratory Bird Convention Act, 1994 in
regard to clearcut logging activities carried out from 1 January to 31
December 2001, particularly with respect to the migratory bird nesting
season, in fifty-three (53) forest management units located in central and
northern Ontario. S. 6(a) of the MBR makes it an offence, among other
things, to disturb, destroy or take a nest of a migratory bird without a
permit. Under the MBR, permits may only be issued for limited pur-
poses such as scientific research.

Article 5 of the NAAEC requires Canada, as a Party to the Agree-
ment, to effectively enforce its environmental laws and regulations
through appropriate government action, and it lists examples such as
appointing and training inspectors; monitoring compliance and inves-
tigating suspected violations, including through on-site inspections;
seeking assurances of voluntary compliance and compliance agree-
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ments; and promoting environmental audits. In developing the factual
record, the Secretariat asked Canada for information regarding whether
it has taken any of the enforcement actions listed in the NAAEC to
enforce s. 6(a) of the MBR in connection with logging activities under
review by the Secretariat. The Secretariat received no information from
Canada indicating that it has taken any such actions. Environment
Canada provided the Secretariat with information on workshops held
by the Canadian Wildlife Service (“CWS”) to promote compliance with
s. 6(a) of the MBR.

Canada stated that it is focusing enforcement efforts on species of
conservation priority. The Secretariat inquired whether information is
available to determine conservation needs for migratory birds nesting in
the area of Ontario covered by the factual record, an area of roughly forty
(40) million hectares. Decades-long volunteer efforts have provided
valuable population monitoring data, but reliance on road-side bird
counts has left information gaps on trends for forest interior bird species
and remote forest areas. Federal government scientists are recommend-
ing to management that the CWS establish and lead a national landbird
monitoring program to fill these and other data gaps. As regards setting
conservation priorities, Canada has not yet decided whether downward
population trends for severely declining species that are still relatively
widespread and common should be a trigger for conservation action.
Canada is beginning to consider threats to migratory bird populations
in setting regional priorities as part of a voluntary, multistakeholder,
monitoring and conservation initiative. Canada stated that “the avail-
ability of information demonstrating a connection between logging and
a downward trend in migratory bird populations is not determinative of
whether or not an enforcement action will be taken,” although it added
that such information would be considered in determining how to
respond to a violation.

Canada stated that it considers complaints from the public in
deciding where to focus enforcement efforts, and it cited an e-mail sent
to CWS by a member of the public in July 2001. The complainant sent
CWS two letters and an e-mail concerning a logging operation sched-
uled to be carried out in Ontario during the migratory bird nesting sea-
son under a contingency forest management plan. CWS did not take any
enforcement action in response to the complaint. Canada reported that
staff from Ontario’s Ministry of Natural Resources (“MNR”) later told
CWS that logging under the plan was over, and CWS therefore decided
that no action by CWS was required. The Secretariat gathered informa-
tion on the role of complaints within the CWS framework for enforcing s.
6(a) of the MBR. It found no information on the CWS website regarding
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how and where to file complaints and explaining the complaints pro-
cess. The province of Ontario has a system allowing residents of the
province to request investigations into violations of environmental
laws, but s. 6(a) of the MBR is not included in the list of federal laws for
which an investigation can be requested. Ontario’s forestry legislation
does not contain whistleblower protection for forestry workers who
report violations of environmental laws under the province’s forestry
self-inspection system. Ontario’s wildlife legislation contains a provi-
sion prohibiting destruction of bird nests not covered by the MBR, but
MNR has issued program direction stating that the provision is not
intended to change Ontario’s approach to ongoing activities such as for-
est harvesting.

Canada stated thatin Ontario, logging licenses require forest prod-
ucts companies to protect the environment, and it noted that CWS is
aware that Ontario’s forestry guidelines contain biodiversity compo-
nents. The Secretariat gathered factual information on whether and how
Ontario’s forest management system assured protection of migratory
bird nests during logging identified by the Submitters. These facts are
relevant to considering information available to Canada for enforcing s.
6(a) of the MBR in the factual context identified by the Submitters.
Ontario’s forestry system requires protection of known raptor and great
blue heron nests during logging. The needs of other birds are meant to be
addressed by maintaining a range of habitat types and characteristics on
the landscape, within the “bounds of natural variation.” In this system,
“habitat” refers to tree species and age classes and associated features
such as snags.

Ontario has published forest management planning guidelines
for several migratory bird species. These guidelines caution that
“[m]anagers may be tempted to shorten rotation times for forest cutting in
an attempt to provide only the minimum standards for the maintenance
of the most critically threatened wildlife species. In the long run, this may
bring about a biological disaster.” For the purpose of considering migra-
tory bird habitat needs during the preparation of forest management
plans in Ontario, a computer model designed to manage wood supply —to
planregeneration efforts to keep pace with logging —has been fitted with a
“habitat matrix” that describes the effect of different “management alter-
natives” (logging scenarios) on habitat availability for a range of species
over long time frames. MNR has advised foresters that a management
alternative will be considered sustainable if habitat for indicator species —
such as selected species of migratory birds — does not fall more than
twenty (20) percent below the lowest amount expected to be present on
the landscape under natural conditions (i.e. assuming no human inter-
vention, and taking into account natural forces such as wildfires).
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The Secretariat reviewed the fifty-three (53) forest management
plans covered by the factual record. Some plans were developed before
the habitat matrix was available or contained obvious errors in habitat
calculations. For the thirty-eight (38) remaining plans, the Secretariat
reviewed habitat projections for birds covered by the MBR. For nine (9)
of the ten (10) species of birds covered by the MBR that were used as indi-
cator species during forest management planning, forest management
alternatives selected by forestry companies and approved by MNR were
projected to create a “desired future forest condition” with a smaller
future amount of preferred habitat for those species. The total projected
habitat decrease under the thirty-eight (38) forest management plans,
taken together, ranges from 8% for Blackburnian Warbler to 35% for Pil-
eated Woodpecker. Pileated Woodpecker is a “featured species” in
Ontario’s forest management planning system. Addressing the habitat
needs of the Pileated Woodpecker is meant to simultaneously address
the habitat needs of many other species that rely on mature and old
growth forests.

It is Ontario policy to ensure that no species declines on a provin-
cial scale because of logging. Ontario has adopted no provincial or
regional population or habitat objectives for migratory birds, and it does
not track, at a provincial scale, migratory bird habitat trends associated
with implementing forest management plans. When Ontario’s Ministry
of the Environment released for comment new provincial rules for pro-
tecting the environment during logging, it did not follow Environment
Canada’s recommendations for addressing migratory bird conserva-
tion, and MNR has not granted Environment Canada’s requests to be
represented on provincial forest advisory committees. Environment
Canada has stated that adequate obligations do not exist under provin-
cial rules to require MNR to protect Environment Canada’s interests in
forest management activities in Ontario, including its interest in the con-
servation and protection of migratory birds.

In a paper presented at a CWS multistakeholder compliance pro-
motion workshop in 2001, an advisor to the Canadian Forest Products
Association stated that CWS does not have the resources to strictly
enforce s. 6(a) of the MBR, and that the preferred option would be for
CWS to adopt an enforcement policy exempting forestry from enforce-
ment on the condition of complying with provincial forest management
rules containing measures to address migratory bird conservation. The
paper concludes that any solution should avoid the use of federal per-
mits because this would create another layer of red tape and open forest
management to the federal environmental assessment process.
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2. Summary of the submission

Canadian Nature Federation, Canadian Parks and Wilderness
Society, Earthroots, Federation of Ontario Naturalists, Great Lakes
United, Sierra Club (United States), Sierra Club of Canada, and
Wildlands League (together, the Submitters), represented by Sierra
Legal Defence Fund, assert that Canada is failing to effectively enforces.
6(a) of the Migratory Birds Regulations (“MBR”)! adopted under the
Migratory Birds Convention Act, 1994 (“MBCA”)2in regard to the logging
industry in Ontario. S. 6(a) of the MBR provides that “[...] no person shall
(a) disturb, destroy or take a nest, egg, nest shelter, eider duck shelter or
duck box of a migratory bird [...] except under authority of a permit
therefor.” Violations of s. 6(a) of the MBR may be prosecuted by way of
summary conviction or as an indictable offence.3 The Submitters allege
that Environment Canada (“EC”), through its Canadian Wildlife Service
(“CWS”), is primarily responsible for enforcing the MBCA .4

The Submitters claim that their research, based on statistical data,
estimates that in the year 2001, clear-cutting activity destroyed over
85,000 migratory bird nests in areas of central and northern Ontario.5
The Submitters further assert that “despite the estimated widespread
destruction of bird nests,”¢ an access-to-information request filed in
2001 revealed no investigations or charges in Ontario for violations of s.
6(a) of the MBR.7

1. CR.C,c.1035.

2. 5.C. 1994, c. 22.

3. Inregard to any violations of the MBCA that occurred in 2001, s. 13 of the MBCA pro-
vides that for a summary conviction offence, a company faces a maximum fine
of $100,000, an individual a maximum $50,000 fine. Individuals are also liable to jail
terms of up to six months, or a combination of jail and a fine. For indictable offences,
the maximum fines are $250,000 for a company and $100,000 for an individual. Indi-
viduals are also liable to jail terms of up to five years, or to both a fine and jail sen-
tence. With subsequent offences the maximum fine to which an individual is liable is
doubled. (The Act was amended in 2005 to raise the maximum fine, on summary con-
viction, to $300,000. The terms “individual” and “corporation” were replaced by the
single term “person”. On indictment, the maximum fine was increased to $1,000,000
and the jail term lowered to a maximum of three years. S.C. 2005, c. 23, 5. 9).

4. Submission at 3.

5. Submission at 4 and Appendix 6 of the Submission: Dr. Elaine MacDonald & Kim
Mandzy, Migratory Bird Nest Destruction in Ontario (Toronto: Sierra Legal Defence
Fund (SLDF), 2001).

6. Submission at 1.

7. Submission at 6 and Appendices 7 and 8 of the submission (access to information
request respecting enforcement efforts under s. 6(a) of the MBR dated 13 July 2001
from Elaine MacDonald, SLDF to Michael Bogues, Chief Access to Information and
Privacy Secretary, Environment Canada, and materials received in response to
access to information request).
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The Submitters assert that logging activity in Ontario is carried out
under forest management plans (“FMPs”) prepared under the supervi-
sion of the Ontario Ministry of Natural Resources (“MNR”) in accor-
dance with provincial standards and without any input from federal
authorities on matters related to enforcing the MBCA, which is a federal
statute.8 They assert that while EC can be contacted for input on FMPs
and has produced a non-binding guideline? directing that activities be
avoided during critical periods of migratory birds’ lifecycles, “EC fails
to take enforcement activities to ensure that this requirement [...] is
adhered to.”10

According to the Submitters, the CWS considers nest destruction
during logging to be “incidental” kill and the CWS has decided not
to use proactive enforcement measures against the logging industry
because violations of s. 6(a) of the MBR that occur during logging opera-
tions are not intentional.1! The Submitters claim that the MBCA does not
distinguish between intentional and unintentional violations, and that
like other public welfare laws, when itis infringed, it is often the result of
unintentional, not wilful, conduct.12

The Submitters allege that the CWS favours conservation initia-
tives over enforcement in regard to the logging industry even though it
lacks evidence that this approach is more effective. Further, they con-
tend that even though logging has been an important industry in Can-
ada and Ontario for many decades, when the MBCA was updated in
1994, the Canadian government did not exempt the logging industry
from laws to protect migratory birds or their nests.

Finally, the Submitters assert that by giving the logging industry
special consideration, Canada is not following the requirement of the
Compliance and Enforcement Policy for Wildlife Legislation, which
states that “[cJompliance and enforcement activities must be securely
founded in law and must be fair, predictable, and consistent across Can-
ada.”13 They also argue that “prosecutorial discretion” must be exer-
cised on a case-by-case basis and cannot support a decision not to engage
in prosecutions on an industry-wide basis.14

8.  Submission at 5.

9. Environmental Assessment Guideline for Forest Habitat of Migratory Birds.
10. Submission at 5, note 32.

11. Submission at 8.

12.  Ibid.

13. Submission at 11.

14. Ibid. at 10.
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The Submitters claim that a reasonable exercise of enforcement
discretion would require an environmental assessment of a proposed
FMP or logging operation in order to weigh the relative costs associated
with each option, something which, they claim, has not been done. They
also advance several arguments in support of their view that the cost of
enforcing section 6(a) of the MBR need not have a significant impact on
EC’s enforcement budget.15

On 20 August 2003, pursuant to Council Resolution 03-05 (see s. 4,
below), the Secretariat received from the Submitters a document entitled
“Supplementary Submission to the Commission for Environmental
Cooperation in Response to Council Resolution 03-05 dated April 22,
2003” (the “Supplementary Submission”).

In the Supplementary Submission, the Submitters state that they
interpret Council Resolution 03-05 “as an attempt to scope our request
for a factual record in a manner that goes beyond the Council’s mandate
under the NAAEC.”16 They add “[n]onetheless, in an effort to avoid any
further delay in the preparation of a factual record, we have obtained all
additional ‘facts” and the ‘sufficient information” currently available to
respond to the Council Resolution.”1”

The Submitters explain that when they drafted their submission,
they based their calculations on projected figures for clearcut harvest
areas contained in FMPs rather than actual numbers, because those
numbers were not available when the submission was filed, in February
of 2002.18 They note that in its Article 15(1) Notification, the Secretariat
stated “[t]he only information missing is a more precise identification of
the areas actually harvested in those forests in 2001” and that such infor-
mation “[...] could readily be developed in a factual record.”19

Section II of the Supplementary Submission, entitled “The Supple-
mentary Evidence,” describes the process engaged by the Submitters to
gather additional information in response to Council Resolution 03-05,
and the information obtained.

The Submitters contacted MNR for information regarding areas
actually harvested in 2001. They were told that the information they
were seeking is reported annually to MNR by logging companies for

15. Ibid.
16. Supplementary Submission at 3.
17.  Ibid.
18. Ibid.

19. Ibid. and note 6, referencing the Article 15(1) Notification at 10.
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each FMU, in a report table titled Annual Report of Depletion Area.20
Reports are prepared on a fiscal year basis (1 April-31 March), and they
are due by 15 November following fiscal year end.2! Once submitted,
they are reviewed by MNR, which provides comments.22 Finalization of
the reports can take several months.23 When the Submitters contacted
MNR in May 2003, only fifteen (15) of the fifty-nine (59) FMUs refer-
enced in the submission had completed reports for the fiscal year begin-
ning 1 April 2001.24

MNR provided the Submitters with a list of MNR telephone num-
bers to allow them to gather information concerning harvest data for the
forty-four (44) FMUs whose reports were not yet complete.25> According
to the Submitters, this proved fruitful in some cases and additional data
was obtained.26 In others, the information could not be released by MNR
because the annual reports had not yet been finalized and approved by
district managers.2’ As a last resort, the Submitters contacted FMP
authors directly.28 They report that in many cases, FMP authors were
forthcoming with information and actual harvest data was obtained for
forty-nine (49) of the fifty-nine (59) FMUs included in the original sub-
mission.2? The Submitters explain that “[o]f the remaining 10 units, five
had been amalgamated with other units, one logging license had been
revoked, and clearcut harvest data was not yet available from any of the
sources we contacted for four units.”30 The Supplementary Submission
provides detailed information regarding attempts made by the Submit-
ters to obtain information regarding the remaining four (4) units.3!

The Supplementary Submission contains a table listing the fifty-
nine (59) FMUs referenced in the original submission.32 For forty-nine
(49) FMUs, it provides information on the planned clearcut area (drawn
from the FMPs used to prepare the original submission) and on the
actual clearcut area (drawn from annual reports and telephone inter-
views referenced in the Supplementary Submission).33 For each of these

20. Ibid. at 4 and note 7.

21. Ibid. at4.

22. Ibid.

23. Ibid.

24. Ibid. at 5 and note 10.
25. Ibid. at 5.

26. Ibid.

27. Ibid.

28. Ibid.

29. Ibid.

30. Ibid.

31. Ibid. at 6, note 13.
32. Ibid. Table 1. “Comparison of Planned and Actual Clearcut Areas for 2001-02.”
33. Ibid.
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FMUs, the table also lists the source of the information.34 The Submitters
remark that information they gathered regarding the number of hect-
ares clearcut in fiscal year 2001-2002 indicates that numbers were lower
than projected.35 They explain that this is due in part to the absence of
data regarding four (4) FMUs.36 They add that since FMPs contain pro-
jected harvest information for five-year periods, the original submission
simply divided those figures by five to obtain a one-year estimate.3” The
Submitters explain that the rate of cutting varies over the course of a
five-year period for various reasons, including weather conditions, con-
tractor availability and First Nations issues, and they add that when
asked about the variations, MNR consistently replied that while rate of
harvesting may vary from year to year, it typically balances out after five
(5) years.38

The Supplementary Submission then addresses whether clearcut
logging occurred during the migratory bird nesting season.3 The Submit-
ters begin by remarking that MNR does not collect harvest data on a
monthly basis.# They explain that in order to determine whether and
how much logging may have taken place during the migratory bird nest-
ing season, they relied on lumber scaling data obtained from MNR.4
They assert that this data can be used as an indicator of the rate of logging
on a monthly basis throughout the year.42 The Submitters report that the
2001-2002 scaling data shows that more logging occurred during the win-
ter months than the summer and spring months.43 They add that the nest-
ing period occurs predominantly between April and August and lasts one
month, starting when nest construction begins and ending once the brood
has fledged.44 The Submitters totalled the percentage of the annual har-
vestscaled from April to August 2001 and determined that approximately
27% of annual harvest occurred during that period.45 By then prorating
for one month to coincide with the average length of nesting, they esti-
mated that on average 5.3% of the annual harvest occurred during nest-
ing.46 Using the breeding bird density data gathered for the original

34. Ibid.
35. Ibid. at8.
36. Ibid.
37. Ibid.
38. Ibid.
39. Ibid. at9.
40. Ibid.
41. Ibid.
42, Ibid.
43. Ibid.
44. Ibid.
45. Ibid.

46. Ibid.
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submission, the Submitters calculated the number of nests destroyed by
multiplying the discounted breeding bird density per hectare by the num-
ber of hectares clearcut in 2001-2002 multiplied by a factor of 0.0536 to
account for the seasonal variation in the logging rate and a nesting period
of one month.4” Based on this calculation, the Submitters estimated at
approximately 43,700 the total number of nests destroyed in the forty-
nine (49) FMUs.48

In sections III and IV of the Supplementary Submission, entitled
“The nature of the evidence that can reasonably be expected from a citi-
zen group” and “The Problem with Scoping,” the Submitters assert that
their submission sets out evidence about a wide-scale failure of the Gov-
ernment of Canada to effectively enforce s. 6(a) of the MBR and they
state that they have asked that a factual record be prepared for each of
the FMUs in which clearcutting takes place.#® They maintain that statisti-
cal or modeling information is appropriate where it is the best informa-
tion thatis reasonably available to a citizen’s group.50 They state that the
object of the NAAEC citizen submissions process is not to meet the stan-
dard of proof applicable in legal proceedings, but rather to provide suffi-
cient information to allow the Secretariat to review the allegation of
non-enforcement.5! They contend that there is little merit in investigat-
ing specific instances when, as they allege, all of the evidence, particu-
larly government records, points to both a widespread problem of nest
destruction and a widespread failure to enforce the law.52

On 12 October 2004, the Submitters filed with the Secretariat
submission SEM-04-006 (Ontario Logging II) (“Ontario Logging II”),
containing additional information regarding the four FMUs that were
excluded from the scope of the factual record for Ontario Logging
by Council Resolution 04-03 (Cochrane, Shiningtree, Temagami and
Wawa, hereinafter “the four FMUs”) (see below, s. 4). In Ontario Log-
ging II, the Submitters estimate that 1,270 migratory bird nests were
destroyed during logging in 2001 in the four FMUs.

3. Summary of Canada’s Response

In its Response dated 11 April 2002, Canada advises that the Sub-
mitters did not adequately inform the Secretariat of remedies, such as

47. Ibid. at 10.
48. Ibid.

49. Ibid. at 12.
50. Ibid. at 12-13.
51. Ibid. at 13.

52. Ibid. at 15.
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complaints to CWS, which were available to them.5 Canada asserts that
prior to the filing of the submission, it received only one written com-
plaint of nest destruction pursuant to logging in Ontario, and this
complaint, which was duly investigated, was not filed by one of the Sub-
mitters.>4 Canada notes that the Submitters sent only two written com-
munications to relevant authorities before filing the submission and that
CWS officials replied to these communications, committing to pass
along further information as it became available.

Canada points out that CWS staff had been trying to set up a
meeting with several of the Submitters as well as other interested
nongovernmental organizations long before the filing of the submission.
The purpose of the meeting would have been to allow the CWS to
explain the legal basis of the MCBA regulations; the overall approach to
the conservation of migratory birds, including enforcement; and the
foundations of the current policy on enforcement of the regulations. The
CWS would also have sought input from the Submitters on the overall
approach for the conservation of migratory birds, and where relevant,
on possible new directions for regulations. Canada asserts that the Sub-
mitters delayed scheduling a meeting with the CWS until after the filing
of the submission, and expresses concern that the decision to do so “is
notreflective of the letter and spirit of the NAAEC.”5 According to Can-
ada, atleast one Submitter, the Canadian Nature Federation, did partici-
pate in a workshop on migratory bird issues, including enforcement of
the MBR, on 12-13 October 2001.

Canada asserts that the Submitters’ assertions are not based on any
actual case where a failure to effectively enforce the MBR may or may
not be occurring, and that as a result, the Canadian Government is pre-
cluded from addressing in a direct and factual manner the assertions
made by the Submitters.56

Despite these reservations, Canada provided a response to the sub-
mission. In the Response, Canada states that EC and its agency, the CWS,
are responsible for the conservation and protection of migratory birds in
Canada.5” It notes that CWS programs address migratory bird conserva-
tion on several fronts, including law enforcement, habitat stewardship,
scientific research and other conservation actions. Canada states that

53. Government of Canada, “Response to Submission SEM-02-001" (11 April 2002)
[hereinafter the “Response”].

54. Ibid. at1.
55. Ibid. at 2.
56. Ibid.

57. Ibid. at 4.
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annual priorities for wildlife enforcement respond to public complaints,
international commitments, and wildlife conservation goals, and reflect
a balancing of public concern, conservation science, and international
commitments. It remarks that given that resources and staff are limited,
and that enforcement of the MBR must take place over a very large geo-
graphical range, some components of the migratory bird conservation
program, including the range of enforcement options, will necessarily
receive more attention than others. Canada states that enforcement
activities aim both to proactively address key conservation goals, as
defined by the CWS, and to respond to public concerns and emerging
conservation issues.

Canada states that the CWS must work cooperatively “with other
federal departments and agencies, provincial and territorial govern-
ments, as well as industry, NGOs, and the research community, to make
choices that promote a healthy landscape in an increasingly complex
environment.”58

Canada states that forestry legislation and guidelines in Ontario
provide for protection of the environment, including biodiversity, and
that federal agencies are invited to public consultations to provide input
in the development of FMPs. Canada disputes the Submitters” apparent
view thata proposed FMP can routinely trigger the federal environmen-
tal assessment process under the Canadian Environmental Assessment Act.
Canada states that approval of a provincial FMP does not absolve com-
panies of their responsibilities under the federal MBCA.

Canada denies the Submitters’ assertion that it has a sweeping pol-
icy not to enforce the MBR against the logging industry.5 The Response
states that in regard to wildlife law enforcement, Canada traditionally
targets hunting, and, in recent years, illegal import and export of wildlife
and derivatives. Current enforcement priorities at the national level
include commercial smuggling and migratory bird protection, primar-
ily off- and near-shore spills that result in oiled birds. Canada notes that
the regional offices of EC establish a subset of these priorities so that the
Department can obtain the most effective coverage possible with the
resources available.

Canada contends that it is addressing the issue of nest destruction
during logging activities, mainly through compliance promotion.60 In
January 2001, the CWS met with industry representatives and told them

58. Ibid.
59. Ibid. at7.
60. Ibid.
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that the taking of migratory bird nests is prohibited except under the
authority of a permit and that compliance with s. 6(a) of the MBR is man-
datory. In October 2001, the CWS held a workshop on the topic of com-
pliance with the MBCA and associated regulations and conservation of
migratory birds in the forestry context that was attended by industry
groups, Canadian Nature Federation, government representatives and
specialists.

Canada states that compliance promotion and education are a nec-
essary first step in a long-term enforcement approach in the forestry con-
text that will eventually facilitate arguments in court that a given
logging company will have been aware of the impacts of its actions. Can-
ada “is concerned that obtaining limited results in a court of law for
non-compliance at this stage would devalue the offence, and would be
counterproductive to conservation of migratory birds.”6! Canada states
that EC is nevertheless committed to acting on any instances of non-
compliance that it becomes aware of and to pursuing the most effective
remedy possible, including prosecutions where appropriate.

Canada asserts that the CWS is planning and in the process of
implementing significant new initiatives and programs to address the
growing needs of compliance promotion and enforcement of wildlife
laws among industry in general.62

In conclusion, Canada asserts that because the Submitters failed to
provide any actual case, and because of their failure to otherwise make a
complaint to the CWS that a logging operation in Ontario was in viola-
tion of s. 6(a) of the MBR, the Government of Canada believes that a fac-
tual record is not warranted.

Canada’s Response to Supplemental Information, filed with the
Secretariat on 16 October 2003, contains comments on the additional
information provided by the Submitters pursuant to Council Resolution
03-05 as well as a description of the CWS approach to bird nest conserva-
tion and some observations concerning enforcement activities within
the 49 FMUs for which the Submitters presented additional information
in the Supplementary Submission (see s. 4, below).63

Canada remarks that unlike the original submission, the Supple-
mentary Submission asserts, rather than hypothesizes, that harvesting

61. Ibid. at 8.

62. Ibid. at9.

63. Government of Canada, “Response to Supplemental Information” (16 October
2003) [hereinafter the “Response to Supplemental Information”] at 3.
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took place during the migratory bird nesting season, by relying on actual
harvest data and the application of a method for determining how much
logging took place during each month of the year.64 Canada states that
the Submitters have found that actual harvesting during the migratory
bird nesting season was far less than hypothesized in the original sub-
mission.®5 It remarks that in the Supplementary Submission, the Submit-
ters did not reveal any complaints in addition to the one identified by the
CWS in Canada’s Response to the original submission.66

Regarding the Submitters’ calculations, Canada notes that

[t]o arrive at an estimate of the number of nests potentially destroyed as a
result of the logging that likely took place during the nesting season, the
submitters continue to use the same simple method that was used in the
original submission.6”

According to Canada, in quantifying the density of sixteen selected
breeding birds using data from the Canadian Breeding Bird (Mapping)
Census Database, the Submitters did not take into consideration impor-
tant variability displayed in the breeding density of those species and
the possibility of stratifying the data.t8 Canada asserts that for this
reason, the Submitters’ estimate of the number of nests potentially
destroyed as a result of logging during the migratory bird nesting sea-
son remains very imprecise.69 Canada asserts that “[t]he NAAEC Article
14/15 submission process should be grounded in specific instances of
alleged failures to effectively enforce a Party’s environmental law.”70 It
remarks that although the Submitters’ estimate “is still based on extrap-
olations from a simple model, rather than on evidence of specific bird
nests having been destroyed by specific logging operations, the supple-
mental information does provide some specific information.””! Canada
states that given the particular circumstances of this submission,
the supplemental information now provides sufficient information to
enable the Government of Canada to provide a meaningful response.”2

Canada then describes the CWS approach to bird nest conserva-
tion, stating

64. Ibid.
65. Ibid.
66. Ibid.
67. Ibid.
68. Ibid.
69. Ibid.
70. Ibid. at 4.
71. Ibid.

72. Ibid.
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CWS continues, in addition to inspections, investigations and prosecu-
tion, to utilize education, compliance promotion, regulation development
and public reporting, as means to achieve bird conservation.”3

Canada recalls that no permitting system has been created pursu-
ant tos. 6(a) of the MBR “[...] to recognize circumstances where industry
has taken considerable measures that will benefit the conservation of
migratory birds, for example through the preparation and implementa-
tion of conservation plans.”74 Canada observes that “[t]his has created
legal uncertainty for the Forestry industry because even after they have
implemented conservation plans that would benefit migratory bird
populations, they would still be at risk for prosecution should any small
limited incidental take of nests occur during the course of their activi-
ties.”75 Canada explains that as a result, CWShas been involved in ajoint
effort with industry and nongovernmental organizations to develop
solutions to improve the regulatory framework as it applies to the con-
servation of birds affected by industrial activity.76

Canada’s Response to Supplemental Information refers to work-
shops held in October 2001, February 2002, and March 2003, in which
Environment Canada staff met with the Forest Products Association
of Canada, some nongovernmental organizations, and other stake-
holders.”7 According to Canada, the first workshop affirmed the signifi-
cance of the forest environment for the conservation of a large number of
migratory bird species and the difficult compliance issues faced by
industry.”8 In the second workshop, CWS explained that its approach on
regulations and enforcement has two main objectives: to ensure the
sustainability of migratory birds, and to ensure that CWS officials, as
agents of the Minister of Environment, fulfill their legal responsibili-
ties.”? CWS organized the meeting to obtain input from the Submitters
on the overall approach for the conservation of migratory birds, and
where relevant, on possible new directions for regulations.80 At the
third meeting, also attended by representatives of the natural resources
departments of Ontario, British Columbia, New Brunswick and Alberta,
the focus was on discussing conservation and compliance issues with
the MBR.81 Canada reports that the outcome of the workshop was a gen-

73. Ibid.
74. Ibid.
75. Ibid.
76. Ibid.
77. Ibid. at5.
78. Ibid.
79. Ibid.
80. Ibid.

81. Ibid.
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eral agreement by participants on a draft framework to deal with migra-
tory bird conservation within the forestry context.82 A working group
was tasked with further developing the framework, with recommenda-
tions to be made by the end of December 2003.83 Canada anticipates that
regulatory changes may be required to allow for an approval system to
deal with the destruction of nests that may result from industrial opera-
tions.84

Canada explains that the CWS wants to focus its efforts on species
of conservation priority and continue to work collaboratively with
stakeholders to sustain viable populations of migratory birds within the
forests of Canada.85 Canada’s response notes that “[n]o federally pro-
tected migratory bird species nesting in the boreal region of the province
of Ontario is currently identified as threatened or endangered.”s6 Can-
ada adds that “[g]iven the nature of the submission, which references
areas in boreal forest to a large extent, it follows that the Submitters have
not established a case that any threatened or endangered species were
involved.”87 Canada notes that a major project running until 2006 has
been undertaken to compile additional information on migratory birds
in the boreal forests of Ontario to assist Environment Canada in deter-
mining locations and trends of migratory birds in Ontario and provide a
baseline for monitoring species populations and habitat change.88

Regarding enforcement activities in the 49 FMUs for which addi-
tional information was provided in the Supplementary Submission,
Canada remarks that the CWS enforcement program received no com-
plaints from the Submitters regarding the 49 FMPs referenced in the
original submission during the period referenced in the submission.8? In
regard to the one complaint received by the CWS and referenced in Can-
ada’s response to the original submission, Canada notes that the com-
plaint was received on 12 July 2001, that receipt was acknowledged on 1
August 2001, and that wildlife officers determined that it did not war-
rant further action since the logging operations had ceased some time
before, making it difficult to collect potential evidence of nest destruc-
tion, and MNR indicated that no other logging was planned.9

82. Ibid.

83. Ibid. at 5-6.
84. Ibid. at6.
85. Ibid.

86. Ibid.

87. Ibid.

88. Ibid.

89. Ibid.

90. Ibid. at 6-7. In its comments on the accuracy of the draft factual record, Canada
states that Environment Canada’s records indicate that the complaint was received
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In its response to Ontario Logging II, filed with the Secretariat on
7 December 2004, Canada acknowledges the close relationship between
that submission and the Ontario Logging submission and refers the
Secretariat to its earlier Response and Response to Supplemental Infor-
mation. The response also states that the Government of Canada wishes
to confirm that CWS did not receive any public complaints with respect
to the enforcement of s. 6(a) MBR in any of the four FMUs for the time
period specified in the submission.

4. Scope of the factual record

On 6 February 2002, the Submitters filed with the Secretariat a sub-
mission alleging “the failure of the Canadian Government to effectively
enforce s. 6(a) of the MBR against the logging industry in Ontario.” On
25 February 2002, the Secretariat determined that the submission, SEM-
02-001 (Ontario Logging) (“Ontario Logging”), met the requirements of
Article 14(1) of the NAAEC and merited requesting a response from the
Party in accordance with Article 14(2). The Party submitted its response
on 25 April 2002. On 12 November 2002, the Secretariat notified the CEC
Council that the submission, in light of the Party’s response, warranted
development of a factual record. On 22 April 2003, in Council Resolution
03-05, the Council voted unanimously:

TO DEFER consideration of the Secretariat’s notification of 12 November
2002, pending the following:

a) thesubmitters being provided a period of 120 calendar days from the
date of this resolution to submit the requisite sufficient information in
support of the allegations set forth in SEM-02-001;

b) the termination of the submission process for SEM-02-001 if the sub-
mitters elect not to provide further information within the 120 calen-
dar day time frame;

¢) in the event such further information is provided, the Secretariat
determining whether that information warrants a response from
Canada or whether the submission process should be terminated;

on July 17th. Canada’s Response to Request for Information, at Tab 5, contains a
copy of a letter of complaint dated 12 July 2001, as well as another dated 25 July 2001
and an e-mail dated 17 July 2001, all from the same person on the same topic, and a
CWS occurrence report (NEMISIS #3008-2001-08-01-026) listing the occurrence
name as “MBCA - Bancroft Minden Forest Company — clear cutting during nesting
season,” and listing the occurrence date as 2001/07/12, the reported date as
2001/07/12, and the start date as 2001/07/12.
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d) intheeventsucharesponseisrequested and provided by Canada, the
Secretariat, after considering both the new information provided by
the submitters and the response of Canada to that information, notify-
ing Council whether it recommends the preparation of a factual
record.

On 20 August 2003, within the 120 calendar day time frame provided in
Council Resolution 03-05, the Submitters provided the Secretariat with
further information. On 21 August 2003, pursuant to Council Resolution
03-05, the Secretariat determined that the further information provided
by the Submitters merited requesting a response from Canada and
requested a response. On 16 October 2003, Canada submitted its
response. On 17 December 2003, pursuant to Council Resolution 03-05,
the Secretariat recommended preparation of a factual record.

On 12 March 2004, pursuant to Council Resolution 04-03 (Appen-
dix 1), the Council voted to:

INSTRUCT the Secretariat to prepare a factual record in accordance with
Article 15 of the NAAEC and the Guidelines for Submissions on Enforcement
Matters under Articles 14 and 15 of the North American Agreement on Envi-
ronmental Cooperation for the assertions set forth in Submission SEM-02-
001 withregard to alleged failures by Canada to effectively enforce Section
6(a) of the Migratory Bird Regulations (MBR) adopted under the Migra-
tory Birds Convention Act, 1994 (MBCA), in regard to clearcut logging
activities carried out from 1 January to 31 December 2001, particularly
with respect to the migratory bird nesting season, in the forty-nine (49) for-
est management units located in the Province of Ontario identified by the
submitters, which include the five that were amalgamated; [...]

Regarding four FMUs for which the Submitters were unsuccessful in
obtaining further information within the 120 calendar day time frame
provided in Council Resolution 03-05, in Council Resolution 04-03, the
Council stated:

FURTHER RECOGNIZING that information for four forest management
units was not available in time to meet the deadline that was established in
Council Resolution 03-05 for submitting additional information and there-
fore was not provided by the submitters;

NOTING that when submitters provide information, the Party is afforded
the opportunity to respond to that information; and

FURTHER NOTING that the submitters may;, if they wish, submit a new
submission with the requisite sufficient information with respect to the
four (4) forest management units for which information was not available.
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On 12 October 2004, the Submitters filed with the Secretariat submission
SEM-04-006 (Ontario Logging II) (“Ontario Logging II”), containing
additional information regarding the four FMUs that were excluded
from the scope of the factual record for Ontario Logging by Council Res-
olution 04-03 (Cochrane, Shiningtree, Temagami and Wawa, hereinafter
“the four FMUs”). On 14 October 2004, the Secretariat asked Canada for
a response to Ontario Logging II. Canada provided its response on 8
December 2004. On 17 December 2004, the Secretariat recommended
preparation of a factual record for Ontario Logging II, and that the sub-
mission be combined with Ontario Logging for the purpose of develop-
ing one, consolidated factual record.

On 1 April 2005, in Council Resolution 05-04 (Appendix 1), the
Council voted unanimously to:

INSTRUCT the Secretariat to consolidate this submission (SEM-04-006)
with the Ontario Logging submission (SEM-02-001) for the purpose of
developing one consolidated factual record for both submissions,

FURTHER INSTRUCT, for greater clarity, the Secretariat to include in the
consolidated factual record the four (4) forest management units identi-
fied by the submitters in SEM-04-006, with respect to the alleged failure by
Canada to effectively enforce Section 6(a) of the MBR in regard to clearcut
logging activities carried out from 1 January to 31 December 2001 in those
units;

DIRECT the Secretariat to provide the Parties with an amended overall
work plan to address the four forest management units identified by the
submitters in SEM-04-006 and with the opportunity to comment on the
amendments; and

REMIND the Secretariat to otherwise prepare the consolidated factual
record in accordance with Council Resolution 04-03.

5. Summary of other relevant factual information and facts
presented by the Secretariat with respect to matters raised
in Council Resolutions 04-03 and 05-04

5.1 Information gathering process

To prepare the consolidated factual record, as instructed by the
Council in Council Resolutions 04-03 and 05-04, the Secretariat prepared
a Work Plan and an Amended Work Plan and provided them to the Par-
ties, for their comments, on 24 March 2004 and 4 April 2005, respectively
(Appendix 2). The Secretariat did not receive any comments regarding
the work plan.
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Under Article 15(4) of the NAAEC, in developing a factual record,
“the Secretariat shall consider any information furnished by a Party and
may consider any relevant technical, scientific or other information: (a)
that is publicly available; (b) submitted by interested nongovernmental
organizations or persons; (c) submitted by the Joint Public Advisory
Committee; or (d) developed by the Secretariat or by independent
experts.” On 30 June 2004, the Secretariat issued a Request for Informa-
tion for Ontario Logging (Appendix 3), and sent copies to the Parties, the
Submitters, the Joint Public Advisory Committee, MNR district manag-
ers, the Forest Products Association of Canada, sustainable forest license
holders for the forest management units covered by the factual record,
nongovernmental organizations, and others. The Submitters responded
to the Request for Information on 7 September 2004. MNR responded on
6 October 2004. Canada responded on 2 November 2004. The Secretariat
sent Canada a Request for Information for Ontario Logging II and
Request for Additional Information for Ontario Logging on 5 May 2005
(Appendix 4). Canada responded on 6 September 2005.

Secretariat staff met with MNR district office staff in Sault Ste.
Marie, Ontario on 27 June 2005. It also met with staff from Clergue Forest
Management Inc. in Sault Ste. Marie the same day. Secretariat staff met
with representatives of MNR’s Forest Policy and Forest Management
Planning Sections in Sault Ste. Marie on 28 June 2005. A meeting with the
Director General of CWS; the National Director, Wildlife Enforcement,
CWS; and the Director, Migratory Birds, CWS, scheduled for 6 June
2005, was cancelled by the Director of the Americas Branch of Environ-
ment Canada on 31 May 2005. Thereafter, Canada did not grant the Sec-
retariat’s request to reschedule that meeting or to schedule a meeting
with any other federal government employees. On 22 September 2005,
Canada stated in a letter to the Secretariat: “Meetings between govern-
ment officials and CEC Secretariat staff should not be one of the regular
relied-upon means of collecting information. Although, there are delays
in providing written responses, we believe that it is preferable to
respond in writing to the Secretariat’s inquiries to ensure that the right
information is provided.” Canada also asked that the Americas Branch
of Environment Canada be notified in advance prior to making any
phone calls to federal government officials. MNR also asked that
requests for information be put in writing to the Forest Policy Section.
On 17 October 2005, the Secretariat sent MNR a written request for infor-
mation regarding how forest management planners in Ontario calculate
the “natural benchmark scenario” for the purpose of planning forestry
operations to emulate natural disturbance patterns. On 2 November
2005, MNR stated that it would reply in the week of 14 November 2005.
The Secretariat did not receive a reply from MNR. Secretariat staff also
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met with Tembec’s manager for aboriginal and environmental relations
(7 February 2005) and had several telephone conversations with and
received written information from the Director of Conservation Biology
at the Forest Products Association of Canada.

The Secretariat retained the services of two independent experts,
Dr. Fiona Schmiegelow and Dr. David Euler, for assistance in develop-
ing the factual record. Dr. Euler holds a Ph.D. in wildlife science from
Cornell University. He worked for MNR from 1979-1995, developing
and providing advice on forestry law and policies, as well as identifying
research needs related to wildlife conservation in a forestry context. In
the late 1980's, Dr. Euler appeared before Ontario’s Environmental
Assessment Board as MNR’s expert witness on wildlife habitat issues
associated with logging. From 1995-2000 he was Dean, Faculty of For-
estry, at Lakehead University. Since 2001, he has been a volunteer mem-
ber on the province’s Provincial Forest Technical Committee, providing
advice to MNR on the adequacy of Ontario’s forest management plan-
ning guides in meeting habitat needs of wildlife. He is also a regional
coordinator for Ontario’s Breeding Bird Atlas, and works as an auditor
of forest management within Ontario’s independent forest audit sys-
tem. Dr. Euler has published widely on wildlife issues associated with
logging, and has an in-depth knowledge of the operation of Ontario’s
forest management system as it relates to wildlife conservation.

Dr. Schmiegelow holds a Ph.D. in applied ecology and conserva-
tion from the University of British Columbia. She is an Associate Profes-
sor at the University of Alberta, Department of Renewable Resources.
Her general interests are in the areas of community and landscape ecol-
ogy, and applied conservation biology. Much of her research focuses on
the broad-scale effects of land-use policies and practices on wildlife,
with an emphasis on northern forests. Using both field-based and
modeling approaches, she seeks to better understand the interactions
between human activities and natural diversity, in order to evaluate
existing, and explore potential, land management strategies. Within the
Sustainable Forest Management Network, she is the leader of the Boreal
Ecology and Economics Synthesis Team. She recently initiated the Canadian
BEACONS Project, a large-scale analysis of conservation needs and strat-
egies in Canada’s boreal forest. Professor Schmiegelow has published
many research papers on bird conservation issues in managed forests.

NAAEC Article 15(5) stipulates that “the Secretariat shall submit a
draft factual record to the Council. Any Party may provide comments on
the accuracy of the draft within 45 thereafter,” and Article 15(6) stipu-
lates that “the Secretariat shall incorporate, as appropriate, any such



28 FACTUAL RECORD: ONTARIO LOGGING SUBMISSIONS

comments in the final factual record and submit it to the Council.” The
Secretariat submitted the draft factual record to the Council on 31 March
2006 and received comments from Canada and the United States on 18
May 2006. Mexico did not comment on the draft factual record.

In its comments on the accuracy of the draft factual record, Canada
stated:

We recognize that consideration of how the Government of Canada’s
enforcement of section 6(a) of the Migratory Bird Regulations was influ-
enced by the Ontario government’s enforcement practices and policies
may be relevant to the scope of the Factual Record. However, in its
response of April 11, 2002, the Government of Canada does not refer to or
rely on the enforcement policies or procedures of the Ontario Government
in responding to the assertions contained in the submission. Moreover, as
noted in that response, ‘approval of a provincial FMP (forest management
plan) does not absolve companies of their responsibilities toward the fed-
eral MBCA.” Accordingly, the scope of the discussion of Ontario’s legisla-
tive and regulatory framework should be limited to those matters which
haveadirectlink to the Government of Canada’s enforcement policies and
practices, since that is the focus of the factual record.

The United States, in its comments on the accuracy of the draft fac-
tual record, stated:

The United States emphasizes its support of Canada’s comments concern-
ing the extent to which the factual record focuses on numerous matters,
such as Ontario’s regulation of the logging industry, that do not appear to
pertain directly to the alleged failure of Canada to effectively enforce sec-
tion 6(a) of the Migratory Birds Convention Act [sic].

In preparing the factual record, the Secretariat sought to gather all
information relevant to considering whether Canada is failing to effec-
tively enforce s. 6(a) of the MBR in connection with potential violations
of s. 6(a) of the MBR associated with clearcut logging in 53 forest man-
agement units, particularly during the migratory bird nesting season, in
Ontario in 2001. Specifically, the Secretariat sought to gather all informa-
tion relevant to considering the factual context of forest management in
Ontario, as it relates to the issue of complying with the prohibition con-
tained in s. 6(a) of the MBR, and the approach taken by Canada to enforc-
ing and promoting compliance with s. 6(a) of the MBR within that
context. The context of forest management is complex and multi-faceted.
The Secretariat gathered information on facets of forest management
that are directly relevant to complying with and enforcing s. 6(a) of the
MBR, but did not gather information on aspects of forest management
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that may have an effect on, but are not directly relevant to, compliance
with or enforcement of s. 6(a) of the MBR (e.g. mill licenses, etc.). Infor-
mation on forest management in Ontario is provided solely for the pur-
pose of understanding the factual context, identified by the Submitters,
for enforcing and promoting compliance with s. 6(a) of the MBR.

5.2  Meaning and scope of s. 6(a) of the MBR

This section provides relevant information concerning the context,
constitutional basis for, and scope of s. 6(a) of the MBR, as well as powers
provided by law for enforcing s. 6(a).

5.2.1 Context for the prohibition contained in s. 6(a) of the MBR

S. 6(a) of the MBR makes it an offense to disturb, destroy or take a
nest of a migratory bird without a permit.91 It is one of the central federal
law provisions that prohibit interfering with, or polluting, places fre-
quented by migratory birds or fish.92 Prohibitions contained in these
provisions are drafted in broad language which focuses on effects (e.g.
nest destruction, harmful alteration of fish habitat) rather than listing
prohibited activities.9 The provisions apply everywhere in Canada, on

91. Migratory Birds Regulations, C.R.C., c. 1035, s. 6(a).

92. Ss. 6(a) and 35(1) of the MBR (s. 35(1): “Subject to subsection (2), no person shall
deposit or permit to be deposited oil, oil wastes or any other substance harmful to
migratory birds in any waters or any area frequented by migratory birds”), and ss.
35(1) and 36(3) of the Fisheries Act, R.S.C. 1985, c. F-14. S. 35(1): “No person shall
carry on any work or undertaking that results in the harmful alteration, disruption
or destruction of fish habitat.” S. 36(3): “Subject to subsection (4), no person shall
deposit or permit the deposit of a deleterious substance of any type in water fre-
quented by fish or in any place under any conditions where the deleterious sub-
stance or any other deleterious substance that results from the deposit of the
deleterious substance may enter any such water. (In 2005, s. 35(1) was repealed and
replaced with anew s. 5(1): (1) No person or vessel shall deposit a substance that is
harmful to migratory birds, or permit such a substance to be deposited, in waters or
an area frequented by migratory birds or in a place from which the substance may
enter such waters or such an area. (2) No person or vessel shall deposit a substance
or permit a substance to be deposited in any place if the substance, in combination
with one or more substances, results in a substance — in waters or an area fre-
quented by migratory birds or in a place from which it may enter such waters or
such an area — that is harmful to migratory birds. 3) Subsections (1) and (2) do not
apply if (a) the deposit is authorized under the Canada Shipping Act; or (b) the sub-
stance is of a type and quantity, and the deposit is made under conditions, autho-
rized under an Act of Parliament other than the Canada Shipping Act, or authorized
by the Minister for scientific purposes. S.C. 2005, c. 23, s. 4.)

93. Commission for Environmental Cooperation, “Factual Record — Oldman River II
Submission (SEM-97-006),” (2003) 15 N.A.E.L.P. 1 [hereinafter Oldman River
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public and private land, to individuals, corporations, and govern
ments.%4 Those found to have violated the provisions can avoid legal
sanction by a number of means, including by proving, on a balance of
probabilities, that they exercised reasonable care in trying to avoid com-
mitting the offense.% Violations are punishable by fines and/or prison
terms, and violators can be ordered to take actions to redress the damage
they have caused.%

Recognizing that in certain cases legitimate human activities can
and will impact upon places frequented by migratory birds or fish, the
law generally provides two means for allowing such activities to go for-
ward without the risk of legal sanction: on one hand, the government
can issue permits or authorizations exempting the harmful activities
from the statutory prohibition and requiring that measures be taken to
minimize negative effects on the protected resource.” On the other
hand, the government can adopt regulations setting pollution standards
or prescribing measures to be taken in order to minimize impacts of proj-
ects or activities on the resource.9 Regulations can also list categories of
projects or activities for which permits or authorizations are required.
In order to be valid, permits or authorizations and regulations must be
consistent with the purpose of the enabling legislation.1%0 In addition,
the issuance of permits or authorizations must sometimes be preceded
by an environmental assessment,!0! and the promulgation of regula-
tions is usually preceded by a regulatory impact analysis prepared as
part of an overall notice and comment process.102

5.2.2 Origins of s. 6(a) of the MBR
5221 The Migratory Birds Convention, 1916
The prohibition contained in s. 6(a) of the MBR has been in force

in Canada for almost a century. In 1916, Great Britain (on behalf of Can-
ada) and the United States entered into the Migratory Birds Convention,

Factual Record] at ss. 5.2, 5.4 and Commission for Environmental Cooperation,
“Factual Record — BC Mining Submission (SEM-98-004),” (2003) 13 N.A.E.L.P. 1
[hereinafter BC Mining Factual Record] at s. 5.2.

94.  Ibid.
95.  Ibid. and infra, s. 5.2.3.3.
96.  Ibid.
97.  Ibid.
98.  Ibid.
99.  Ibid.

100.  See infra note 125.
101.  See infra note 143.
102.  See infra note 125.
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1916,103 in response to growing concerns,104 amongst conservationists,
hunters, and ammunition makers,105 that populations of migratory
game birds were in precipitous decline because of an increase in subsis-
tence hunting,196 and because hunters now had access to automobiles,
automatic and pump shotguns, and refrigeration,19” and were not com-
plying with provincial and state game laws. Because the birds didn’t
stay in one place, and because there was no assurance that “close sea-
sons”108 for hunting would be respected in other jurisdictions, the temp-
tation existed for hunters in each state or province to maximize their take

103.

104.

105.

106.

107.

108.

Migratory Birds Convention, 1916, United Kingdom and United States, 16 August
1916 (Schedule to the Migratory Birds Convention Act, 1994, S.C. 1994, c. 22 (MBCA,
1994)) [hereinafter the “Migratory Birds Convention” or the “Convention”].

J.C. Phillips, “Migratory Bird Protection in North America — The History of Control
by the United States Federal Government and a Sketch of the Treaty with Great
Britain,” Special Publication of the American Committee for International Wild Life Pro-
tection, Vol. I, No. 4, 1934 at 5: “So, too, the idea of the necessity for protection of
those species which nested far beyond our borders dawned very slowly on the
minds of sportsmen and lawmakers. There was a hazy kind of faith in the existence
far north of our borders of a sort of mysterious duck and snipe factory which could
turn out the required supply practically forever.”

Kurkpatrick Dorsey, The Dawn of Conservation Diplomacy: U.S.-Canadian Wildlife Pro-
tection Treaties in the Progressive Era (Seattle: U. of Washington Press, 1998) at 185.
Canada. Commission of Conservation, Committee on Fisheries, Game and Fur-
Bearing Animals, “Conservation of Wild Life in Canada in 1917: A Review,” by
C. Gordon Hewitt, Consulting Zoologist, Department of Agriculture (Reprinted
from the Ninth Annual Report of the Commission on Conservation), Ottawa, 1918
at 18: “It is very desirable that, at the present critical period in the history of the
country and the world generally, we should consider what relation our wild life
bears to the chief problems with which we are faced, namely, the production and
conservation of food supplies. In their relation to this problem, the native mammals
and birds may be divided into three classes: (1) Sources of food; (2) Protectors of
food; and (3) Destroyers of food. [...] From all reports that I have received, it would
appear that a greater number of persons have availed themselves this year of the
presence of anative meat supply in the different provinces. In many cases, it was not
in the interests of sport that they ranged the woods, but as a result of the most primi-
tive and impelling motive — to secure food. There is little doubt in my mind that
throughout the country full advantage has been taken of the opportunity to secure
wild meat. It has been suggested that the game laws of the various provinces might
be relaxed to permit a greater use of our wild life as a source of food. [...] The relax-
ation of our game laws would be wholly inimical to the welfare of our game mam-
mals and birds and completely opposed to the strenuous efforts that are now being
made by the Dominion and Provincial Governments to secure better protection for
game of all kinds. The chief cause of the depletion of our game resources has been
either the absence of game laws or laxity in their enforcement.”

Kurkpatrick Dorsey, The Dawn of Conservation Diplomacy: U.S.-Canadian Wildlife Pro-
tection Treaties in the Progressive Era (Seattle: U. of Washington Press, 1998) at 172.
The Convention refers to “close seasons” and not “closed seasons;” see art. II(1) of
the Convention.
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while the birds were passing through their area.1 An international
treaty was seen as a fitting way to address these concerns, and also
as a means of protecting federal migratory birds legislation from consti-
tutional challenge on the grounds that it encroached upon provin-
cial/state jurisdiction.110

The objects of the Convention are as follows:

Whereas many species of birds in the course of their annual migration tra-
verse certain parts of the Dominion of Canada and the United States; and

Whereas many of these species are of great value as a source of food or in
destroying insects which are injurious to forests and forage plants on the
public domain, as well as to agricultural crops, in both Canada and the
United States, but are nevertheless in danger of extermination through
lack of adequate protection during the nesting season or while on their
way to and from their breeding grounds;

His Majesty the King of the United Kingdom of Great Britain and Ireland
and of the British dominions beyond the seas, Emperor of India, and the
United States of America, being desirous of saving from indiscriminate
slaughter and of insuring the preservation of such migratory birds as are
either useful to man or are harmless, have resolved to adopt some uniform
system of protection which shall effectively accomplish such objects [...].

Under the Convention, “as an effective means of preserving migra-
tory birds,” hunting migratory game birds was — subject to certain lim-
ited exceptions — prohibited between 10 March and 1 September,!11 and
the Convention further specified that the hunting season could last no
more than three and a half months.112 The Convention established a con-
tinuous close season for migratory insectivorous birds and other migra-
tory nongame birds, except as regards subsistence needs of Eskimos and
Indians.113 It provided further:

The taking of nests or eggs of migratory game or insectivorous or nongame
birds shall be prohibited, except for scientific or propagating purposes

109. Mr. ]J. Pringle, quoted in John C. Phillips, “Migratory Bird Protection in North
America — The History of Control by the United States Federal Government and a
Sketch of the Treaty with Great Britain,” (1934) 1 Special Publication of the American
Committee for International Wild Life Protection No. 4 at 6: “The birds (snipe) were
such migrants, and only in the country for a short time, Thad no mercy on them, and
killed all I could, for a snipe once missed might never be seen again.”

110.  J. Alexander Burnett, “A Passion for Wildlife: A History of the Canadian Wildlife
Service, 1947-1997,” (1999) 113 The Canadian Field-Naturalist No. 1 at 8.

111.  Art. IL1 of the Convention.

112, Ibid.

113.  Ibid. at Art. II.
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under such laws or regulations as the High Contracting Powers may sev-
erally deem appropriate.114

For the purpose of preserving migratory birds, the Convention thus cre-
ated a framework within which to allow hunting of migratory game
birds to continue throughout Canada and the United States whilst main-
taining populations, a framework that limited the number of days per
year during which hunting could take place, prohibited hunting during
the nesting season, and allowed for the imposition of further restric-
tions, at the discretion of each High Contracting Power. As regards the
taking of nests or eggs, the Convention contained an outright prohibi-
tion, subject to certain very limited exceptions (scientific or propagating
purposes).115

Finally, the Convention provided:

The High Contracting Powers agree themselves to take, or propose to their
respective appropriate law-making bodies, the necessary measures for
insuring the execution of the present Convention.116

5.2.2.2 The Migratory Birds Convention Act

At confederation, in 1867, the power to make laws in Canada was
distributed between the new Parliament and the former colonies.!1” The
Constitution contains lists of matters falling under the respective legisla-
tive jurisdictions of Parliament and the provincial legislatures.118 For
example, under s. 91(12) of the Constitution, Parliament has exclusive
power to legislate respecting “Sea Coast and Inland Fisheries,” and the
Fisheries Act (1868) is the federal law which contains fish habitat protec-
tion and pollution prevention provisions.!19 At confederation, neither
order of government was given exclusive legislative jurisdiction over
migratory birds, but s. 132 of the Constitution provided:

The Parliament and Government of Canada shall have all Powers neces-
sary or proper for performing the Obligations of Canada or of any Prov-
ince thereof, as Part of the British Empire, towards Foreign Countries,
arising under Treaties between the Empire and such Foreign Countries.

114. Ibid. at Art. V.

115.  Ibid.

116.  Ibid. at Art. VIIL

117.  Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, ss. 91 & 92, reprinted in R.S.C. 1985,
App. I, No. 5 [hereinafter the “Constitution”].

118.  Ibid.

119.  Ss. 35(1) and 36(3) of the Fisheries Act, R.S.C. 1985, c. F-14.
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Therefore, in accordance with s. 132 of the Constitution, Parliament has
jurisdiction to perform the obligations of “Canada or of any Province
thereof” towards the United States under the Convention, including tak-
ing measures to ensure the execution of the Convention.

Canada passed the Migratory Birds Convention Act (MBCA) in
1917.120 The Act contained definitions for the terms “close season,”
“migratory game birds” and “migratory insectivorous birds;” provided
a list of regulation making powers; spelled out the powers and duties of
game officers; and made it an offence — punishable on summary convic-
tion by a fine ranging from ten to one hundred dollars, and/or a prison
term not exceeding six months — to violate any provision of the Act or
regulations made thereunder.

Regulation-making powers under the MBCA were worded as fol-
lows:

(1) The Governor in Council may make such regulations as are deemed
expedient to protect migratory game, migratory insectivorous and
migratory nongame birds which inhabit Canada during the whole or
any part of the year.

(2) Subject to the provisions of the said Convention, such regulations
may provide, —

(a) theperiodsineach year or the number of years during which any
such migratory nongame birds shall not be killed, captured,
injured, taken, molested or sold, or their nests or eggs injured,
destroyed, taken or molested;

(b) for the granting of permits to kill or take migratory game, migra-
tory insectivorous and migratory nongame birds, or their nests
or eggs;

(c) for the prohibition of the shipment or export of migratory game,
migratory insectivorous or migratory nongame birds or their
eggs from any province during the close season in such province,
and the conditions upon which international traffic in such birds
shall be carried on;

(d) for the prohibition of the killing, capturing, taking, injuring or
molesting of migratory game, migratory insectivorous or migra-
tory nongame birds, or the taking injuring, destruction or moles-
tation of their nests or eggs, within any prescribed area;

120.  Migratory Birds Convention Act, 7-8 Georg V, c. 18.
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(e) forany other purpose which may be deemed expedient for carry-
ing out the intentions of this Act and the said Convention,
whether such other regulations are of the kind enumerated in
this section or not.121

The MBR were published in 1918. Challenges to the constitutionality of
the MBCA and the MBR were resolved in favour of the federal govern-
ment and conflicting provisions in provincial game laws were struck
down.122 Over the years, courts consistently upheld MBCA provisions
in the face of allegations that they violated aboriginal treaty rights,123 but
the CWS pursued a “non-enforcement” policy in regard to aboriginal
hunting activities,124 and on occasion - faced with situations that had not
been anticipated in 1916 — adopted regulations that were not contem-
plated by the terms of the Convention or the MBCA.125 In 1982, with the
patriation of the Constitution, existing aboriginal and treaty rights were

121.
122.

123.

124.

125.

Art. 4(2) of the MBCA.

R.v. Clarke (1920), Charlottetown RG 6.1 (P.E.I.S.C. (A.D.)) at 3: “This uniform sys-
tem of protection designed to save from “indiscriminate slaughter” and for the
preservation of “such Migratory birds as are useful to man” is not within the powers
of any Provincial Legislature, though as between the Province and its people it may
regulate the killing and sale of such birds. A uniform system can only be accom-
plished in the language of the Judgment of the Supreme Court of the United States
“by national action in concert with another Power.” See also R. v. Stuart, [1925] 1
D.LR. 12 (Man. C.A.).

R. v. Sikyea (1964), 43 D.L.R. (2d) 150 (N.W.T.C.A.), aff’d [1964] S.C.R. 642; R. v.
George, [1966] S.C.R. 267; Daniels v. R., [1968] S.C.R. 517.

Three weeks after the Supreme Court of Canada rendered its decision in the Daniels
case, the Director of the CWS wrote to the RCMP and provincial and territorial wild-
life directors, stating: “The recent decision of the Supreme Court of Canada in the
Daniels case affirms that the Migratory Birds Convention Act and Regulations apply to
Indians in the Prairie Provinces. That judgment and the earlier judgments in the
Sikyea case and the George case make it quite clear that the Migratory Birds Convention
Act and Regulations apply to all Canadians whatever the circumstances. Notwith-
standing those judgments, the policy of this Department is that Indians and Eski-
mos may take migratory birds for food”; quoted in R. v. Catagas (1977), 38 C.C.C.
(2d) 296 at 400 (Man. C.A.).

For example, when Newfoundland became a province of Canada in 1949, the fed-
eral government needed to address the fact that murres — listed as migratory
nongame birds under Art. I(3) of the Convention and therefore subject to a continu-
ous close season under Art. II(3) of the Convention — were hunted on a large scale
for subsistence purposes in that province. These activities were addressed first,
through an Order in Council issued in 1956, then by an administrative order issued
in 1993, and finally through amendments to the MBR in 2000 which made it possible
to control hunting methods and equipment, in addition to defining periods, zones
and/or quotas. See Regulatory Impact Analysis Statement in Regulations Amending
the Migratory Birds Regulations, C. Gaz., Vol. 134, No. 28 (8 July 2000).
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recognized and affirmed,126 and in 1990, the Supreme Court of Canada
held that in order to limit an aboriginal right to fish, the Government of
Canada must establish that the limitation is justified in the circum-
stances.12” This decision also applies to the right to hunt migratory birds.
In 1995, the Convention was amended to make it consistent with aborigi-
nal and treaty rights.128 The MBR have been and continue to be amended
regularly to adjust closed seasons for hunting of migratory birds.129

5.2.2.3 The Parksville Protocol

The 1995 “Parksville Protocol” amended the Convention in order
to bring it “[...] into line with the rights of Aboriginal people of Canada
and the regulatory and conservation regimes defined in aboriginal trea-
ties, land claims and self-government agreements,” and to “[...] enable
action to improve the conservation of migratory birds and to maintain
an effective Convention as the basis for continued cooperation between
Canada and the United States in the management of migratory birds.”130
In the Preamble to the Protocol, the governments of Canada and the
United States stated that they were:

DESIRING to amend and update the Convention to enable effective
actions to be taken to improve the conservation of migratory birds;

COMMITTED to the long-term conservation of shared species of migra-
tory birds for their nutritional, social, cultural, spiritual, ecological, eco-
nomic, and aesthetic values through a more comprehensive international
framework that involves working together to cooperatively manage their
populations, regulate their take, protect the lands and waters on which
they depend, and share research and survey information;

[...]

126.  Constitution Act, 1982, s. 35(1), being Schedule B to the Canada Act 1982 (U .K.), 1982,
c. 11: “The existing aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognized and affirmed.”

127.  Sparrow v. R., [1990] 1 S.C.R. 1075.

128. Protocol between the Government of Canada and the Government of the United
States of America amending the 1916 Convention between the United Kingdom and
the United States of America for the Protection of Migratory Birds in Canada and
the United States, S.C. 1994, c. 22, Sch.; SOR /2000-189 [hereinafter the “Parksville
Protocol” or the “Protocol”].

129. CWS Waterfowl Committee, “Migratory Game Bird Hunting Regulations in Can-
ada,” (2003) CWS Migr. Birds Regul. Rep. No. 9 at 12.

130. Canada, “Interpretation Document of the Canadian Delegation for the 1995
Parksville Protocol Amending the Migratory Birds Convention” (Ottawa: CWS,
2000) [hereinafter the “Interpretation Document”] at 1.



SUMMARY OF OTHER RELEVANT FACTUAL INFORMATION... 37

In Canada’s Interpretation Document for the Parksville Protocol,
Canada explains:

By adding a reference to the protection of lands and waters on which the
birds depend, it was the intention of the Parties to the Protocol to empha-
size the importance of environment in the conservation and management
of migratory birds.

The Protocol deleted Article II of the Convention and replaced it
with a new Article II that includes the following statement of conserva-
tion principles and list of means for giving effect to those principles:

The High Contracting Powers agree that, to ensure the long-term conser-
vation of migratory birds, migratory bird populations shall be managed in
accord with the following conservation principles:

To manage migratory birds internationally;

To ensure a variety of sustainable uses;

To sustain healthy migratory bird populations for harvesting needs;

To provide for and protect habitat necessary for the conservation of
migratory birds; and

To restore depleted populations of migratory birds.
Means to pursue these principles may include, but are not limited to:

Monitoring, regulation, enforcement and compliance;
Co-operation and partnership;

Education and information;

Incentives for effective stewardship;

Protection of incubating birds;

Designation of harvest areas;

Management of migratory birds on a population basis;

Use of aboriginal and indigenous knowledge, institutions and prac-
tices; and

Development, sharing and use of best scientific information.

Canada’s Interpretation Document states:

The identified conservation principles while acknowledging “a variety of
sustainable uses” emphasize the need to sustain healthy populations for
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harvesting needs, to provide and protect habitat and to restore popula-
tions. The emphasis is on conservation for the migratory bird species as
well as on regulation of the harvest.131

The Protocol deleted Article III of the Convention and replaced it

with a new Article III that provides:

The High Contracting Powers agree to meet regularly to review progress
in implementing the Convention. The review shall address issues impor-
tant to the conservation of migratory birds, including the status of migra-
tory bird populations, the status of important migratory bird habitats, the
effectiveness of management and regulatory systems and other issues
deemed important by either High Contracting Power. The High Contract-
ing Powers agree to work cooperatively to resolve problems in a manner
consistent with the principles underlying this Convention, and, if the need
arises, to conclude special arrangements to conserve and protect species of
concern.

Canada’s Interpretation Document states:

The Article provides that Canada and the United States agreed to work to
implement the amendments by resolving identified problems and con-
clude special arrangements to conserve and protect species of concern “in
a manner consistent with the principles underlying this Convention.”
Those principles include not only the conservation principles but also
respect for and protection of aboriginal and treaty rights of the Aboriginal
peoples of Canada, the use of aboriginal and indigenous knowledge,
institutions and practices and the respect for aboriginal and indigenous
knowledge and institutions.132

The Protocol also amended Article IV of the Convention by remov-

ing the reference to special protection for wood ducks and eider ducks
and replacing it with the following provisions:

Each High Contracting Power shall use its authority to take appropriate
measures to preserve and enhance the environment of migratory birds. In
particular, it shall, within its constitutional authority:

(1) seek means to prevent damage to such birds and their environments,
including damage resulting from pollution;

(b) endeavour to take such measures as may be necessary to control the
importation of live animals and plants which it determines to be haz-
ardous to the preservation of such birds;

131.
132.

Interpretation Document at 5.
Ibid. at 10.
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(c) endeavour to take such measures as may be necessary to control the
introduction of live animals and plants which could disturb the eco-
logical balance of unique island environments; and

(d) pursue cooperative arrangements to conserve habitats essential to
migratory bird populations.

In regard to these provisions, the Interpretation Document states:

The Protocol replaces the 1916 Article IV with a new Article IV which
introduces important commitments towards preserving and enhancing
the environment of migratory birds.133

The Protocol replaces Article V of the Convention with the follow-

ing text:

The taking of nests or eggs of migratory game or insectivorous or
nongame birds shall be prohibited, except for scientific, educational, prop-
agating or other specific purposes consistent with the principles of this
Convention under such laws or regulations as the High Contracting Pow-
ers may severally deem appropriate, or as provided for under Article II,
paragraph 4.

Finally, Article VI of the Protocol provides:

This Protocol is subject to ratification. This Protocol shall enter into force
on the date the parties exchange instruments of ratification, shall continue
to remain in force for the duration of the Convention and shall be consid-
ered an integral part of the Convention particularly for the purpose of its
interpretation.134

Canada’s Interpretation Document states:

The purpose of this provision is to clarify the status of the Protocol and
ensure that the Protocol, including particularly its Preamble, can be used
in the interpretation of the Convention. [...]135

133.

134.
135.

Ibid. at 11. While the Canadian Interpretation Document refers to Article IV as
“important commitments,” the U.S. State Department report on the Protocol states
that Article IV, “[...] does not, as a practical matter, require either Party to take any
steps in this area in addition to those already being taken under existing domestic
legal authority;” Marian Nash (Leich), Consultant, Office of the Legal Adviser,
Department of State, “Contemporary Practice of the United States Relating to Inter-
national Law,” (1996) 90 A.].I.L. 647 at 652.

The Protocol took effect 7 October 1999.

Interpretation Document at 12.
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The Federal Court of Canada has interpreted provisions of the

MBCA and MBR by reference to the text of the Convention, including by
considering the intention of the High Contracting Powers as reflected in
the Preamble to the Convention.136 There are differences of opinion
regarding whether the Convention — as worded in 1916 — provides
authority for Parliament to enact regulations for the protection of migra-
tory bird habitat (beyond prohibiting nest destruction) on lands other
than federal lands.137

136.

137.

Alberta Wilderness Association v. Cardinal River Coals Ltd., [1999] 3F.C. 425 (F.C.T.D.),
online: Office of the Commissioner for Federal Judicial Affairs <http://reports.
fja.gc.ca/fc/1999/pub/v3/1999fc24281. html> (date accessed: 19 May 2005); Ani-
mal Alliance of Canada v. Canada (A.G.), [1999] 4 E.C. 72 (T.D.), online: Office of the
Commissioner for Federal Judicial Affairs <http://recueil.cmf.gc.ca/fc/1999/
pub/v4/1999£c24569.html> (date accessed: 19 May 2005).

The position of CWS has been that the Convention provided no such authority prior
to the coming into force of the Parksville Protocol in 1999 and that unlike the origi-
nal Convention, which was covered by s. 132 of the Constitution, implementing the
terms of the Parksville Protocol does require reaching agreement with the prov-
inces. See CWS PowerPoint Presentation, “Migratory Birds Regulations: The dis-
turbance, destruction, and take of migratory birds incidental to other activities” (31
January 2001 meeting between CWS and Forest Products Association of Canada),
slide 22: “The facts about bird habitat,” second bullet: “Habitat is not protected
under the MBC (Migratory Birds Convention)” and slide 37: “Implications for
Migratory Bird Conservation in Canada,” second bullet: “Provincial participation
identified as a top priority because of provincial ownership and jurisdiction” in
“Canada’s response to the Secretariat’s request for information relevant to the fac-
tual record for submission SEM-02-001 (Ontario Logging)” (undated) at Tab 7. In
its comments on the accuracy of the draft factual record, Canada stated: “The
PowerPoint presentation referred to in this note is a schematic document that was
supplemented by additional comments. It is not a completely accurate representa-
tion of the federal government position on whether the Convention — as worded in
1916 — provides authority for Parliament to enact regulations for the protection of
migratory bird habitat (beyond prohibiting nest destruction) on lands other than
federal lands. Reliance on a PowerPoint presentation to convey the position of CWS
on habitat is overly simplistic and misleading as the PowerPoint presentation was
notintended to be a stand alone document, and was accompanied by an oral presen-
tation.” On the other hand, in a legal opinion delivered to the Sierra Legal Defence
Fund in 1999, former Supreme Court of Canada Justice Gerard V. La Forest and con-
stitutional law expert Professor Dale Gibson stated: “In sum, federal authority to
protect migratory birds habitat, in all likelihood, arises from the explicit or implicit
terms of the Convention. However, even if that were not the case, it is almost certain
that habitat protection, as part of an overall scheme to protect migratory birds (or
endangered species), would be found to be ‘necessarily incidental’ to achieving the
objectives and obligations of the Convention, and thus within federal jurisdiction
pursuant to section 132 of the Constitution. In sum, federal authority to protect
migratory birds under the Convention and s. 132 of the Constitution includes the
power to legislate respecting preservation of their necessary habitat. That conclu-
sion derives independently from the Convention’s explicit and implicit purposes,
as well as from its operative provisions and Parliament’s power to deal with matters
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5.2.3 S.6(a) of the MBR and logging

This section provides background information regarding the
application of s. 6(a) of the MBR in connection with migratory bird nest
destruction during logging.

5.2.3.1 Jurisdiction to regulate logging impacts on migratory birds

This factual record concerns an allegation that Canada is failing to
effectively enforce a federal prohibition on disturbing, destroying or
taking nests of migratory birds in connection with logging activities that
took place on provincial Crown land in central and northern Ontario in
2001. In Canada, in accordance with the provisions of the Constitution,
most public land belongs to the provinces.138 Title to public lands carries
with it ownership of the natural resources on those lands. In addition,
since 1982, the Constitution specifies that provincial legislatures have
exclusive legislative jurisdiction to make laws in relation to the “devel-
opment, conservation and management of non-renewable natural
resources and forestry resources in the province, including laws in rela-
tion to the rate of primary production therefrom.”139 Subject to any
pending aboriginal land claims, the forested areas referenced by the
Submitters in the submission are owned by the Government of Ontario.
As the owner, the provincial government can sell or lease those lands to
third parties (for example, for logging). Under the Constitution, the
province has exclusive power to authorize and regulate logging on those
lands.

In the past, a Fisheries Act provision that prohibited throwing log-
ging debris into fish-bearing waters — without mentioning harm to fish —
was struck down by the Supreme Court of Canada as infringing on pro-

necessarily incidental to them.” Hon. Gerard V. La Forest and Dale Gibson, “Consti-
tutional Authority for Federal Protection of Migratory Birds, Other Cross-Border
Species, and their Habitat in Endangered Species Legislation” (November 1999) at
14.

138.  S. 109 of the Constitution: “All Lands, Mines, Minerals, and Royalties belonging to
the several Provinces of Canada, Nova Scotia, and New Brunswick at the Union,
and all Sums then due or payable for such Lands, Mines and Minerals, or Royalties,
shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New
Brunswick in which the same are situate or arise, subject to any Trusts existing
in respect thereof, and to any Interest other than that of the Province in the same.”
S. 117 of the Constitution: “The several Provinces shall retain all their respective
Public Property not otherwise disposed of in this Act, subject to the Right of Canada
to assume any Lands or Public Property required for Fortifications or for the
Defence of the Country.”

139. S.92A of the Constitution. See also s. 92(5) of the Constitution.
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vincial legislative jurisdiction.140 The federal government has not acted,
under the MBCA, 1994, to regulate the destruction of migratory bird
nests during logging on provincial Crown land, though the Convention
was amended in 1995 to give each of the High Contracting Powers lati-
tude in identifying specific purposes for which the taking of nests may
be permitted,!4! and Parliament has adopted amendments to the MBCA,
1994, that extend the scope of regulation-making powers to include
making regulations “respecting the conditions and circumstances under
which migratory birds may be killed, captured, injured, taken or dis-
turbed, or nests may be damaged, destroyed, removed or disturbed.”142

Of the four federal law provisions that prohibit damaging or pol-
luting places in Canada frequented by migratory birds or fish, one (the
Fisheries Act habitat protection provision) has an operative permit com-
ponent which allows authorizations to be issued that legalize otherwise
illegal activity (harmful alteration, disruption or destruction of fish hab-
itat). In those cases where the undertaking or activity requiring a Fisher-
ies Act authorization qualifies as a project as defined in the Canadian
Environmental Assessment Act (CEAA), an environmental assessment
must be carried out under CEAA before the Fisheries Act authorization
can be issued.143 When an environmental assessment under CEAA
showed that a mining project in Alberta would result in the deposit of
harmful substances in waters frequented by migratory birds, contrary to
s. 35(1) of the MBR, the Federal Court of Canada stated in obiter dictum
that the federal government would be acting “contrary to law” within
the meaning of section 18.1(4)(f) of the Federal Court Act144 if it were to
issue an authorization for the harmful alteration of fish habitat under s.
35(2) of the Fisheries Act without promulgating exempting regulations
under the authority of s. 35(2) of the MBR to address the deposit of harm-
ful substances in waters frequented by migratory birds.145

140. See R. v. Fowler, [1980] 2 S.C.R. 213.

141.  Art.V of the Convention now reads: “The taking of nests or eggs of migratory game
or insectivorous or nongame birds shall be prohibited, except for scientific, educa-
tional, propagating or other specific purposes consistent with the principles of this Con-
vention under such laws or requlations as the High Contracting Powers may severally deem
appropriate, or as provided for under Article II, paragraph 4” [emphasis added].

142.  S.12(h.1) of the Migratory Birds Convention Act, 1994 (as amended June, 2005).

143.  Sees. 6(e) of Part I of Schedule I of the Law List Regulations, SOR/94-636.

144. R.S.C.1985,c. F-7.

145.  Alberta Wilderness Association v. Cardinal River Coals, [1999] 3 F.C. 425 (T.D.), online:
Office of the Commissioner for Federal Judicial Affairs <http://reports.fja.gc.ca/
fc/1999/pub/v3/1999£c24281.html> (date accessed: 19 May 2005). But see Pembina
Institute for Appropriate Development v. Canada (Minister of Fisheries and Oceans), 2005
FC 1123 (TD), regarding whether Fisheries and Oceans Canada erred in issuing a
Fisheries Act authorization that did not contain conditions for protecting migratory
birds, particularly Harlequin Ducks.
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5.2.3.2 Responses to violations of s. 6(a) of the MBR

In the absence of provisions in the MBR that would allow CWS to
issue permits for the destruction of migratory bird nests during logging,
companies and individuals that destroy nests of migratory birds during
logging are subject to the prohibition contained in s. 6(a) of the MBR.
Under the MBCA, 1994, a person who contravened the MBR in 2001 is
liable, on summary conviction, to a maximum fine of $50,000 (double for
a corporation) and/or a prison term not to exceed six months, and on
indictment, a maximum fine of $100,000 ($250,000 for a corporation)
and/or imprisonment for up to five years.146 Repeat offenders face a
doubling of the fine amount.14” Each day on which an offence is commit-
ted or continues constitutes a separate offence,148 and the fine for an
offence involving the destruction of more than one migratory bird nest
can be calculated as though the destruction of each nest were a separate
offence.149 In addition, under the MBCA, 1994, the court is allowed
to consider whether a person convicted of an offence under the Act
received monetary benefits as a result of committing the offence, and the
court may impose an additional fine in an amount equal to the estimated
monetary benefit, even though such fine may exceed the maximum fine
provided under the Act.150 Persons convicted under the Act may be
ordered by the court to do or refrain from doing certain things, having
regard to the nature of the offence and the circumstances surrounding its
commission.15! Summary conviction proceedings must be commenced
within two years of the federal Minister of the Environment or the pro-
vincial minister responsible for the protection of wildlife becoming
aware of the subject-matter of the proceedings.152 There is no limitation
period for proceedings by way of indictment.

In order to secure a conviction for a violation of s. 6(a) of the MBR,
the Crown needs to prove beyond a reasonable doubt that the accused
disturbed, destroyed or took a nest of a migratory bird. It is not neces-
sary for the Crown to prove that the accused intended to do so, only that
the accused did do so.

146. S.13(1) of the MBCA, 1994. (n.b. The Act was amended in 2005 to raise the maximum
fine, on summary conviction, to $300,000. The terms “individual” and “corpora-
tion” were replaced by the single term “person”. On indictment, the maximum fine
was increased to $1,000,000 and the jail term lowered to a maximum of three years.
S.C. 2005, c. 23,s.9).

147.  Ibid., s. 13(2).

148.  Ibid., s. 13(3).

149.  Ibid., s. 13(4).

150. S. 13(5) of the MBCA, 1994.

151.  Ibid., s. 16.

152. Ibid., s. 18.
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5.2.3.3 Defenses to charges under s. 6(a) of the MBR

If the Crown meets its burden of proof, the accused can avoid being
convicted of violating s. 6(a) of the MBR if the accused can prove, on a
balance of probabilities, that all reasonable care was taken to avoid com-
mitting the offence.15 The Common Law provides other defenses as
well, such as a reasonable belief in mistaken facts, “officially induced
error,” or “abuse of process.” The defenses of officially induced error
and abuse of process both exist to prevent someone from being con-
victed for action or inaction that, at the time it occurred, appeared
(from the perspective of a reasonable person) to meet with government
approval. Information on these defenses is provided below.

A defendant must satisfy four conditions to invoke the defense of
officially induced error of law successfully.154 It must have considered
its legal position and sought advice about it; consulted an appropriate
official; obtained erroneous advice that was reasonable in the circum-
stances; and relied on that advice. The Supreme Court of Canada has
held that because it functions as an “excuse” and not as a “justification”
for wrongful behavior — and therefore results in a stay of proceedings
rather than an acquittal — an officially induced error of law argument
“will only be successful in the clearest of cases.”155

Depending on the circumstances, advice from provincial officials
regarding the requirements of a federal statute can provide a basis for a
defense of officially induced error, “[...] provided that a reasonable per-
son would consider that particular government organ to be responsible
for the law in question. The determination relies on common sense
rather than constitutional permutations.”156

153.  InR.v. City of Sault Ste. Marie, [1978] 2 S.C.R. 1299 at 1326, a case which involved a
pollution offence under the Ontario Water Resources Act, the Supreme Court of Can-
ada described such “strict liability” offences as follows: “Offences in which there is
no necessity for the prosecution to prove the existence of mens rea: the doing of the
prohibited act prima facie imports the offence, leaving it to the accused to avoid lia-
bility by proving that he took all reasonable care. This involves consideration of
what a reasonable man would have done in the circumstances. The defence will be
available if the accused reasonably believed in a mistaken set of facts which, if true,
would render the act of omission innocent, or if he took all reasonable steps to
avoid the particular event. These offences may properly be called offences of strict
liability.”

154.  See R. v. Jorgensen, [1995] 4 S.C.R. 55, 129 D.L.R. (4th) 510, at paras. 25-38. See also
R. v. Cancoil Thermal Corporation (1986), 11 C.C.E.L. 219 (Ont. C.A.) and Maitland
Conservation Authority v. Cranbrook Swine Inc.,2003 CanLI1 41182, (2003),64 O.R. (3d)
417 (C.A).

155.  R.v. Jorgensen, supra at para. 37.

156.  Ibid. at para. 31.
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The existence of a permit or approval is sometimes invoked as pro-
viding the basis for a defense of officially induced error. In such cases the
defendant claims that it honestly, reasonably and mistakenly believed
that by complying with the permit, it was satisfying all requirements
under the law. In a 1998 report on Environment Canada’s enforcement
of the Fisheries Act pollution prevention provision, the House of Com-
mons Standing Committee on Environment and Sustainable Develop-
ment identified “government-induced error” as a barrier to effective
enforcement of federal legislation. The Committee explained:

A further barrier to the effective enforcement of the federal legislation
occurs when authorizations or permits granted by another level of govern-
ment conflict with the federal environmental legislation. These permits or
authorizations might allow the release of pollutants into the environment
in amounts that would constitute an offence under a federal law or
regulation. Offenders, however, are not always prosecuted in such cases
because, by reason of the permit or authorization, they can raise the
defence of “government-induced error.” Since the chances of obtaining a
conviction in such cases are questionable, charges may not be laid in the
first place, or if they are laid, they may not be proceeded with, or again,
they may result in acquittal.157

The House of Commons Standing Committee recommended that Envi-
ronment Canada take steps to make the regulated community aware of
its obligations under federal laws. Regarding the defense of officially-
induced error, the courts have held that whether this defense will be suc-
cessful depends on a consideration of all the factors that must be proved,
including that the defendant was duly diligent by making appropriate
inquiries.158

“Abuse of process” can be invoked by a defendant in cases where
entering a conviction would be unconscionable, risking bringing the
administration of justice into disrepute. This would be the case, for
example, if a person were charged with an offense after having been
assured that no enforcement action would be taken, or after having

157.  Canada, “Enforcing Canada’s Pollution Laws: The Public Interest Must Come
First!” (Report of the Standing Committee of the House of Commons on Environ-
ment and Sustainable Development, Charles Caccia, Chair) (Ottawa: Queen’s
Printer, 1998) at paras. 72-3.

158. See R. v. Northwest Territories (Commissioner) (1994), 15 C.E.L.R. (N.S.) 85
(N.W.T.S.C.), where the Town of Iqaluit was unsuccessful in arguing thatits license
under the Northern Inland Waters Act, which authorized it to “use waters,” covered
sewer discharges, since it was discharging sewage to waters not covered by the
license and in any event, nothing in the license exempted the town from complying
with the Fisheries Act.
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agreed on a plan of remedial action and a timetable with the regulator
and having implemented the plan in accordance with the timetable.15
This excuse is also only available in the clearest of cases, and past non-
enforcement alone may not be enough, absent an express or implied
promise not to prosecute, to make this defense available. The Supreme
Court of Canada has stated that to amount to one of the clearest of cases,
there must be “overwhelming evidence that the proceedings under
scrutiny are unfair to the point that they are contrary to the interest of
justice.”160

5.3 Forest Management Context in Ontario

Inits response to the Ontario Logging submission, Canada states:

In their model, submitters refer to the Forest Management Plans (FMPs),
which are operational units developed on provincial Crown land. The
province of Ontario has the authority to grant Forest Resource Licenses
under the Crown Forest Sustainability Act (CFSA). These licenses require
forest products companies to protect the environment and pay the full cost
of reforestation on the lands they cut. All FMPs follow provincial guide-
lines and CWS is aware that the provincial guidelines include biodiversity
components. Input by federal agencies to the development of FMPs
is invited as part of public consultations. Approval of a provincial FMP
does not absolve companies of their responsibilities towards the federal
MBCA.161

In developing the factual record, the Secretariat gathered information
relevant to considering whether and how migratory bird nests are pro-
tected within Ontario’s forest management system.162 This information
is relevant to considering the contribution of this system toward helping
companies meet their responsibilities toward the federal MBCA, and in
particular, their obligation to comply with s. 6(a) of the MBR.

In Ontario, laws and policies regulating logging have changed
over time, reflecting trends in society’s demands on, and understanding
of, the forest.163 Historically, forests on the territory that is now Ontario
were used by humans to meet subsistence needs.164 From the late eigh-

159.  Re Abitibi Paper Co. and the Queen (1979), 47 C.C.C. (2d) 487 (Ont. C.A.).

160.  R.v. Power, [1994] 1 S.C.R. 601,89 C.C.C. (3d) 1 at para. 12.

161. Response at 5.

162.  See ss. 4 (ii)-(iv) of the Request for Information (Appendix 3).

163. See “History of Forest Practices in Canada,” online: Canadian Institute of Forestry
<http:/ /www .cif-ifc.org/english/e-practices-history.shtml> (date accessed: 7 July
2005).

164.  Ibid.
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teenth- through the first half of the twentieth century, waves of immi-
grants to the region cleared forests to make way for larger settlements
and commercial agriculture, and initiated large-scale timber felling and
processing operations that would become a major driver in the provin-
cial economy and provide employment in many communities.165 In the
years after the Second World War, faced with a contracting wood sup-
ply, industry and government espoused tree planting as a way of guar-
anteeing a sustainable yield of fiber from the forest.166 By the last quarter
of the twentieth century, there was increasing awareness that human
activities were taking a heavy toll on nature, and that this, in turn, could
have serious consequences for human wellbeing.167

In 1975, Ontario passed its Environmental Assessment Act, the first
of its kind in Canada.l68 The purpose of that act is the “betterment
of the people of the whole or any part of Ontario by providing for
the protection, conservation and wise management in Ontario of the
environment.”169 Two decades later, in 1994, Ontario’s Environmental
Assessment Board approved — with 115 terms and conditions — a class
environmental assessment (Class EA)170 for forestry (the Timber Class

165.  Ibid.

166. MNR, Forest Resource Assessment Policy (Version 2) (Ontario: Queen’s Printer, 2003)
at 31: “From 1972 to 1994, the Crown Timber Act (R.S.O. 1990) and the Forest Produc-
tion Policy (MNR 1972) provided for a sustained yield of timber from managed
Crown forest lands in Ontario. The Forest Production Policy provided a framework
for both the planning and management of Ontario’s Crown forest lands and
resources; contained forecasts of future timber demand, timber harvest availability,
forest renewal requirements and forest management funding; and defined a pro-
vincial production target for timber of 9.1 million cunits (25.8 million cubic metres)
of wood annually by the year 2020.”

167.  See David Estrin & John Swaigen, eds., Environment on Trial — A Guide to Ontario
Environmental Law & Policy, 3rd ed. (Toronto: Emond Montgomery, 1993) at xxvi.
See also Steve Thompson, ed., “Harvesting Methods in Canada’s Forests: A Discus-
sion Paper from the National Round Table on the Environment and the Economy”
(Ottawa: National Round Table on the Environment and the Economy, 1994).

168. R.S.0.1990, c. E-18; online: Government of Ontario / e-Laws <http:/ /www.e-laws.
gov.on.ca/DBLaws/Statutes/English/90e18_e.htm> (date accessed: 7 July 2005).
See also Cumulative Effects History in Canada; online: Canadian Environmental
Assessment Agency <http://www.ceaa-acee.gc.ca/013/0001/0004/c_e. htm>
(last updated: 7 October 2003).

169.  S. 2 of the Environmental Assessment Act.

170.  S. 13 of the Environmental Assessment Act provides that “[a] person may apply to the
Minister to approve a class environmental assessment with respect to a class of
undertakings” and s. 1 of thatact specifies thata class may be defined with respect to
an attribute, quality or characteristic or combination thereof; it may be defined to
include or exclude one or more members that would otherwise not be included in or
excluded from the class; and it may be defined to consist of a specified person, thing,
matter or activity.
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EA) tabled with the Board by Ontario’s Ministry of Natural Resources
(MNR) for an area covering roughly 45% of the province’s landbase
(the “Area of the Undertaking” or “AOU”).171 As the proponent, MNR
defined the purpose of the undertaking!”2 for which it was seeking
approval as follows: “The purpose of the undertaking is to provide a
continuous and predictable supply of wood for Ontario’s forest prod-
ucts industry.”173

Figure 1. The Area of the Undertaking (AOU)174
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171.  See online: MNR <http:/ /ontariosforests.mnr.gov.on.ca/timbereaoverview.cfm>
(date accessed: 7 July 2005).

172. MNR defined the undertaking as: “timber management planning, comprising the
interrelated activities of access, harvest, renewal, maintenance and their planning,
on Crown lands on which timber management activities are carried out, on forest
management units, in the area of the undertaking;” Ontario Environment Assess-
ment Board, “Timber Class EA Reasons for Decision and Decision — Class Environ-
mental Assessment by the Ministry of Natural Resources for Timber Management
on Crown Lands in Ontario EA-87-02” (20 April 1994) [hereinafter “Timber Class
EA Reasons for Decision and Decision”] at 423.

173.  Ibid. at 53.

174.  MNR, Forest Resource Assessment Policy (Version 2) (Ontario: Queen’s Printer, 2003)
at 11.
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In 1994, the Timber Class EA expanded the list of elements to be
considered in forest management planning within the AOU beyond
the economic requirement of “sustainable yield” to include social and
environmental considerations.”> Also in 1994, the province passed a
new forestry law, the Crown Forest Sustainability Act, 1994 (CFSA),176
and since then, CFSA implementation manuals have been issued and
revised by MNR to take into account the terms and conditions of the
Timber Class EA, which cover all aspects of forestry: access, harvest,
renewal, maintenance, and their planning.1”7 Under the CFSA, forest
management plans or “FMPs” can only be approved if they are “sustain-
able,” and making this determination involves considering economic,
social and environmental issues associated with logging.178 Under the
Act, concepts used to assess environmental sustainability have built-in
economic and social considerations.179

175.  Ibid.

176.  S.0.1994, c. 25; online: Government of Ontario / e-Laws <http:/ /www.e-laws.gov.
on.ca/DBLaws/Statutes/English/94c25_e.htm> (date accessed: 7 July 2005).

177.  The four regulated manuals are the Forest Management Planning Manual (1996)
[hereinafter FMPM 1996] (replaced in 2004); Forest Operations and Silviculture
Manual; Forest Information Manual (2001); Scaling Manual; see “Ontario’s Regulated
Manuals;” online: MNR <http://ontariosforests.mnr.gov.on.ca/regulatedmanu-
als.cfm> (date accessed: 7 July 2005).

178.  S.9(2) of the CFSA: “The Minister [of Natural Resources] shall not approve a forest
management plan unless the Minister is satisfied that the plan provides for the
sustainability of the Crown forest, having regard to the plant life, animal life, water,
soil, air and social and economic values, including recreational values and heri-
tage values, of the Crown forest.” See also MNR, “Forest Management Planning
in Ontario;” online: MNR <http:/ /ontariosforests.mnr.gov.on.ca/fmpoverview.
cfm> (date accessed: 19 September 2005).

179. Fore.g., s. 2 of the CFSA defines sustainability as “long term Crown forest health,”
and s. 3 defines “forest health” as “condition of a forest ecosystem that sustains the
ecosystem’s complexity while providing for the needs of the people of Ontario.” In
the Forest Management Guide for Natural Disturbance Pattern Emulation (Version 3.1,
November 2001), under “Forest Composition,” the Guide states, at 7: “Forest com-
position objectives, set for individual forest management units, must be moving
towards the estimated natural forest condition (standard), while considering natu-
ral variation (see discussion of Benchmarks and Bounds of Natural Variation).”
Under “Bounds of Natural Variation,” the Guide states, at 8: “Natural variation for
major forest parameters (e.g. forest composition, age class distribution or landscape
pattern) will be estimated using methods like long-term simulation (e.g. Strategic
Forest Management Model; OnFire II). Acceptable bounds are those thatbest reflect
the uncertainty around the estimated natural forest condition, tempered by excep-
tional ecological, social and cultural constraints (standard). The acceptable bounds
are determined in the forest management planning process considering the
ecoregional context. The selected management alternative will create the desired
forest condition within acceptable bounds and within an acceptable time period
(standard).”
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The AOU covers an area of 43.2 million hectares!80 and is divided
up into roughly fifty forest management units (FMUs),181 with logging
rights on most of these administrative units allocated to forestry compa-
nies under “sustainable forest licenses” (SFLs) issued by MNR.182

180.  Ontario, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at i-10.

181.  See Environmental Commissioner of Ontario, 2004/2005 Annual Report Supplement
(Ontario: Queen’s Printer, 2005) at 194: “The number of Forest Management Units
has been reduced as per the Transition Team’s recommendations from 81 in 1996 to
48 as of April 1,2004.”

182. S. 7 and Part III of the CFSA, and MNR, Annual Report on Forest Management
2001/2002 (Ontario: Queen’s Printer, 2004) at Appendix 1. See also s. 24(1) of the
CFSA: “If the Minister is of the opinion that forest resources in a management unit
should be made available to be harvested or to be used for a designated purpose, the
Minister shall give public notice in such manner as he or she considers appropriate
of the intention to make the resources available.”
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FMUs in the AOU (April, 2001)183

Figure 2.
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MNR, Annual Report on Forest Management 2001/2002 (Ontario: Queen’s Printer,

2004) at 104-105.

183.
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Provincial government land use planners consider the AOU as a

whole when deciding on the location and size of reserves likes parks and
protected areas.184 Planning outside of parks and protected areas, within
the AOU, is done mainly at the FMU level, one FMU at a time, in forest
management plans prepared on the basis of provincial manuals and
guides, by contractors working for SFL holders, with input from provin-
cial government employees and local citizens’ committees.185 Thus,
for each FMU, forest management planning includes such things as
road planning,18¢ planning logging operations so as to maintain a mix
of forest habitats within the FMU over time,18” deciding on logging

184.

185.

186.

187.

See Ontario’s Living Legacy; online: MNR <http://www.ontarioslivinglegacy.
com/> (date accessed: 8 July 2005). See also Lands for Life Process, Ontario;
National Round Table on the Environment and the Economy <http:/ /www.nrtee-
trnee.ca/eng/programs/Current_Programs/Nature/Case-Studies/Lands-for-
Life-Case-Study-Complete_e.htm> (date accessed: 8 July 2005).

During forest management planning, planners are also required to take into
account district land use guidelines developed for some areas of the province in
the early 1980's; see the Crown Land Use Policy Atlas, online: MNR <http://
crownlanduseatlas.mnr.gov.on.ca/>. But see Timber Class EA Reasons for Deci-
sion and Decision at 383: “From the material presented by the various parties, we
accept that DLUGs (district land use guidelines) are only guidelines, and are not
binding land use decisions. DLUGs have no legal status. Some districts do not have
DLUGs. They are not mandatory. They have not been subject to an environmental
assessment. We further accept that they do, however, represent government policy
direction, are made at a higher level of planning than the management unit and are
made in a broader context than timber management planning.” See also Ontario,
Forest Management Guide for Natural Disturbance Pattern Emulation (Version 3.1,
November 2001) (Ontario: Queen’s Printer, 2002); online: MNR <http://www.
mnr.gov.on.ca/mnr/forests/forestdoc/ebr/guide/natural_dist/part%20one.
pdf> (date accessed: 7 July 2005) at 28: “Landscape — Complexes of terrestrial eco-
systems in geographically defined areas. The forest management unit is the geo-
graphically defined area for the purpose of the Natural Disturbance Pattern Guide.”
See also Sierra Club of Canada, “Integrated Land-Use Planning and Canada’s New
National Forest Strategy — Part 2: Case Studies: A: Ontario: Lands for Life” (July
2004); online: Sierra Club of Canada <http://www sierraclub.ca/national/pro-
grams/biodiversity /forests/nfs/index.shtml> (date accessed: 14 July 2005); and
Ontario, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at 4-53: “The
EA Decision requires that the forest ecosystem classifications be used to develop
silvicultural ground rules (T&C 25b) and that MNR continue improving the forest
ecosystem classification system (T&C 97). [...] Efforts to incorporate the ELC (Eco-
logical Land Classification) into natural resource policy and planning tools, such as
the provincial silvicultural guides, the Old Growth Conservation Strategy, wildlife
habitat guidelines, wood supply models, natural heritage conservation objectives,
and related practices and guidelines, are continuing.”

See FMPM 1996 at A-80, A-121. See also MNR, Forest Roads and Water Crossings
Initiative — Task Team Report (Ontario: Queen’s Printer, 2003); online: MNR <http:/ /
ontariosforests.mnr.gov.on.ca/publications.cfm#strategic> (date accessed: 8 July
2005).

FMPM 1996 at A-61.
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intensity and methods (including determining the size and number of
clearcuts)!88 and “area of concern” (AOC) planning to leave tree buffers
in some places to protecta range of “values” (such as viewsheds for tour-
ism, fish habitat, and raptor nests).189

Figure 3. A streamside AOC. Note the buffer of unharvested timber
between the stream and cutover area.190

5.3.1 Providing direction in policy

As regards land use planning at the FMU level, with MOE’s
approval of the Timber Class EA in 1994, certain issues were considered
to be “settled.”191 In its Reasons for Decision, Ontario’s Environmental
Assessment Board explained:

In this chapter, we have tried to distinguish between those issues that are
settled by this approval and those which are to be decided through the
planning process established under the approval. These questions have

188.  Ibid. at A-92-3.

189.  Ibid. at A-87.

190. ArborVite Environmental Services Ltd., “Nipissing Forest Independent Forest
Audit - 1996-2001 Final Report” (prepared for MNR) (30 April 2001) at 28.

191.  Timber Class EA Reasons for Decision and Decision at 70.
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been dealt with as they arose, especially in the different “Findings” sec-
tions under the headings “The Concept of a Class Environmental Assess-
ment” and “The Acceptability of the Class EA.”

To summarize, based on the facts as we have found them, the following
issues will be settled:

1. The class environmental assessment is acceptable and MNR can pro-
ceed with its timber management planning undertaking subject to the
conditions of approval.

2. The purpose of the timber management planning undertaking is “to
provide a continuous and predictable supply of wood for Ontario’s
forest products industry” and it has been accepted.

3.  We have accepted that MNR has demonstrated the need for the tim-
ber management planning undertaking and why it is the preferred
choice among the alternatives analyzed. This means that timber man-
agement planning can be conducted throughout the area of the
undertaking without establishing the need to supply timber for each
5-year Plan in each of the 90 management units.

4. None of the above issues is open for debate at the management unit
level.192

192.

Timber Class EA Reasons for Decision and Decision at 70. “Not all of the parties
agreed, however, that MNR’s case adequately demonstrated the need for the under-
taking at the local or management unit level. It was submitted that while the need
for a provincial program of timber management planning is clear, each manage-
ment unit planning team must ask itself at the outset of developing that unit’s
five-year plan, whether the undertaking should be pursued. It is clear on the evi-
dence that timber management planning and the purposes of this undertaking are
bound to the participation by all management units in the area of the undertaking.
There is no possible way in which management units can operate while ignoring the
purpose of the undertaking. These units are geographically distinct administrative
jurisdictions for management purposes. They are not so distinct, however, that their
participation in timber management planning can be subject to re-assessing the fun-
damental question of their participation. MNR presented sufficient evidence of the
need to require all management units to contribute to the provincial goal. For
instance, wood supply shortages in one management unit can and are addressed by
supply from others; management of regeneration, access and maintenance activity
in adjoining management units is often inter-connected; co-ordination and plan-
ning of non-timber values are also similarly related between and among manage-
ment units. Therefore, we believe that MNR is not required to demonstrate need in
the case of each unit’s five-year Plan. We believe that proven need for the undertak-
ing demonstrates need for the participation of each unit. MNR persuaded us that
the need to supply timber to the forest industry is motivated by compelling eco-
nomic and social grounds. [...] The evidence before us persuades us of the need for
the undertaking.” Ibid. at 58.
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Consequently, during forest management planning at the FMU
level, a local citizens” committee or other stakeholders cannot advance a
blanket “no logging in the FMU” option, to, for example, protect remote
wilderness or promote remote tourism, because that would be inconsis-
tent with the purpose of the undertaking.19 While there is no binding
regional, provincial or national land use direction!94 for maintaining the
amount and distribution of flora and fauna across their natural ranges
(including outside of parks and protected areas), programs and tools for
tracking amount and distribution of flora and fauna have been devel-
oped and used for scientific and reporting purposes,195 and efforts are
being made to make research results available for use by local planners,
principally in southern Ontario.19

193.  Ibid. at 69: “We agree with MNR that land use planning processes provide decisions
which designate permitted land uses. The timber management planning process
does not do this. For instance, the timber management planning process does not
decide where a park goes nor where a wilderness area can be sited.” See also MNR,
“Ontario’s Approach to Wilderness: A Policy / May 1997 (Version 1.0),” online:
MNR <http://www.mnr.gov.on.ca/mnr/forests/public/publications/wilder-
ness_policy.pdf> (date accessed: 3 November 2005) at 5.2.

194. Land use direction: “Specific direction on the use of land that arises out of: Legisla-
tion, government direction; approved policy; and land use and resource manage-
ment plans;” Ontario Crown Land Use Policy Atlas, Glossary, online: Ontario
Crown Land Use Atlas <http:/ /crownlanduseatlas.mnr.gov.on.ca/ glossary html>
(date accessed: 19 September 2005). See also Canadian Integrated Landscape Man-
agement Coalition, “Integrated Landscape Management — Applying Sustainable
Development to Land Use” (May 2005), online: Canadian Biodiversity Information
Network <http://www.cbin.ec.gc.ca/primers/landscape.cfm?lang=e> (date
accessed: 5 December 2005) and National Round Table on the Environment and the
Economy, “Boreal Futures: Governance, Conservation and Development in Can-
ada’s Boreal” (October 2005) at s. 3.3 “Planning and Regulatory Processes,” online:
National Round Table on the Environment and the Economy <http://www.
nrteetrnee.ca/eng/programs/Current_Programs/Nature/Boreal-Forest/Docu-
ments/Boreal-Futures/Boreal-Futures_3-3-Governance_E.htm> (date accessed:
8 December 2005).

195. See e.g. I.B. Marshall & P.H. Shut, A National Ecological Framework for Canada
(Ottawa: Environment Canada & Agriculture & Agri-Food Canada, 1999), online:
Agriculture and Agri-Food Canada <http://sis.agr.gc.ca/cansis/nsdb/ecostrat/
intro.html#overview> (date accessed: 6 July 2005). See also Canadian Forest
Service, MNR & International Union of Forest Research Organizations Working
Group, Global to Local: Ecological Land Classification (Conference and workshop
held 15-17 August 1994 in Thunder Bay, Ontario, Canada), online: Finnish Forest
Research Institute <http://www.metla.fi/archive/forest/1994/07 /msg00043.
html> (date accessed: 15 November 2005) and CWS, Ontario Region, Project
Wildspace, online: Environment Canada <http://wildspace.ec.gc.ca/intro-e.
html> (date accessed: 14 July 2005).

196. See Ontario’s Natural Heritage Information Centre, online: MNR <http:/ /nhic.
mnr.gov.on.ca/nhic_.cfm> (date accessed: 20 September 2005) and MNR, Signifi-
cant Wildlife Habitat Technical Guide (Ontario: Queen’s Printer, 2000), online: MNR
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Asregards protection of flora and fauna on the portion of the land-

scape within the AOU where logging may take place (roughly 70%197),
Ontario forest policy requires the forest industry to minimize short
term198 and long term1% biodiversity impacts associated with logging.200
As regards wildlife:

MNR’s policy is to ensure that no species declines on a provincial scale
because of forest management activities.201

5.3.2  Setting objectives through planning

There is uncertainty regarding whether any wildlife species is

declining on a provincial scale in Ontario because of logging,202 because

197.

198.

199.

200.

201.

202.

<http:/ /www.mnr.gov.on.ca/ MNR/pubs/SWHTG.PDF> (date accessed: 21 Sep-
tember 2005). See also Andrew Couturier, “Lists of Priority Bird Species: A Conser-
vation Tool for Municipal Planning — A Case Study in the Escarpment Region,”
online: Niagara Escarpment Commission <http://www.escarpment.org/lead-
ing_edge/LE99/1e99_s2/Couturier.pdf> (date accessed: 11 July 2005); CWS, How
Much Habitat is Enough? — Forest Habitat Guidelines (Great Lakes Fact Sheet), online:
CWS (Ontario Region) <http://www.on.ec.gc.ca/wildlife/factsheets/fs_ habi-
tat-e.html#forest> (date accessed: 15 November 2005); and National Land and
Water Information Service, online: Agriculture and Agri-Food Canada
<http:/ /www.agr.gc.ca/nlwis/index_e.php> (date accessed: 8 December 2005).
This is the portion of a planning area encompassing the AOU and several provincial
parks thatis zoned “General Use Areas.” See MNR, “Ontario’s Living Legacy Land
Use Strategy” (Ontario: Queen’s Printer, 1999) at 25: “ About 70 percent of the plan-
ning area has been placed in a general use designation. This designation includes all
Crown lands not placed into a specific designation or EMA (Enhanced Manage-
ment Area). A full range of resource and recreational uses can occur in General Use
Areas. Management of General Use Areas will occur in the context of maintaining
ecological sustainability. There is an extensive set of legislation, policy and guide-
lines that will support and direct management actions in General Use Areas. In the
short term, further planning in General Use Areas will primarily occur through the
forest management planning process.”

Ontario, “Policy Framework for Sustainable Forests” (6 April 1994), s. 3.1 “Princi-
ples for Sustaining Forests: [...] - Forest practices must minimize adverse effects on
soil, water, remaining vegetation, fish and wildlife habitat, and other values.”
Ibid. ”- Maintaining ecological processes is essential for the functioning of the bio-
sphere, and biological diversity mustbe conserved in the use of forest ecosystems.”
MNR'’s overall mission, as it relates to sustainable development, is set out in its
Statement of Environmental Values and its Beyond 2000 policy statement, online: MOE
<http://www.ene.gov.on.ca/envision/env_reg/ebr/english/SEVs/mnr.htm>
(date accessed: 14 July 2005) and MNR <http://www.mnr.gov.on.ca/mnr/
beyond2000/beyond2000.pdf> (date accessed: 14 July 2005).

MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s Printer,
1995) at 14.

Ontario, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at 3-54:
“Wildlife population monitoring programs do not yet cover the entire province,
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of limits in available data regarding — and understanding of — wildlife in
Ontario’s forests?03 and a lack of information on how different logging
practices — and guidelines for wildlife protection during logging — have
affected and will affect species in the forest,204 as well as recognition that

203.

204.

and changes in monitored wildlife populations due to forest management practices
cannot be detected. Therefore conclusions about monitored forest-based wildlife
population concerns and trends at a provincial scale are not yet possible.” See also
Sierra Club of Canada, “The State of Ontario’s Forests — A Cause for Concern”
(2002), online: Sierra Club of Canada <http://www.sierraclub.ca/national/pro-
grams/biodiversity /forests/state-of-the-forests /scc-ontario-forests.pdf> (date
accessed: 8 December 2005).

See e.g. Ontario, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at
3-160: “The Wildlife Assessment Program (WAP) was established in 1995, as man-
dated by EA Decision Condition 81, to monitor wildlife within the AOU. The over-
all goal of the WAP is to identify and assess population trends of selected Ontario
wildlife species that may be affected by forest management practices, and to help
explain why wildlife populations may be changing. A total of 92 species were origi-
nally selected to be the focus of the monitoring program. Of these, 85 were recom-
mended by experts at a workshop as being direct indicators of sustainable forest
management. These species operate at a variety of scales (landscape, forest, stand)
and trophic or energy levels (there are carnivores, insectivores, herbivores, and
omnivores within the group). The remaining species were added by MNR because
they are species of high management and conservation interest or are considered
symbols of wilderness by the public. Collectively, these 92 species represent all of
the categories of species designated for monitoring by EA Decision Condition 81. To
date the monitoring framework originally envisioned during the expert workshop
and by the WAP has not been fully implemented.”

Condition 85 of the Timber Class EA stated: “MNR shall undertake interdisciplin-
ary internal operational audits with respect to compliance with the timber manage-
ment planning process, approved Timber Management Plans, implementation
manuals, and relevant provincial policies, obligations, procedures and legislation.
The audit shall include an assessment of the availability of inventory information
withrespect to timber and non-timber values for the forest management unit for use
in timber management planning, with recommendations concerning any data
collection priorities that should be addressed. In addition, audits shall assess the
effectiveness of timber management activities in achieving timber management
objectives and in providing assistance in meeting non-timber objectives.”
ArborVite Environmental Services Ltd. ef al., “Review of Forest Management
Guides; Submitted to The Provincial Forest Technical Committee (Ontario)”
(31 May 2000) [hereinafter 2000 Report on Guidelines Review] at 83: “The Class EA
Report also separated effects/effectiveness monitoring from silvicultural monitor-
ing. The authors stated that the former ‘type of monitoring is aimed at assessing the
effect of timber management operations and the effectiveness of timber manage-
ment prescriptions and practices on protecting non-timber values’ (MOE 1994
p- 281). In contrast, the latter was defined as follows: ‘monitoring of silvicultural
effectiveness involves collecting and analyzing information and reporting on the
progress achieved in regenerating the forest’ (MOE 1994, p. 281). [...] In contrast to
silvicultural monitoring, one of the major observations we made during this
study is that the level of effects and effectiveness monitoring is inadequate. [...] The
foregoing overview of the effects/effectiveness monitoring in Ontario suggests that
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results from research carried on elsewhere may have limited application
in Ontario.205

To address uncertainty regarding the effects of logging on
biodiversity, it has been suggested that the traditional land use planning
paradigm — whereunder the land base is divided into resource manage-
ment units dotted with islands of protected areas — be abandoned in
favour of a “reverse-matrix” approach that considers the land base as a
whole as a supportive ecological framework within which pockets of
resource development activities are allowed to be carried on, with active
experimentation and close monitoring to better understand the effects of
resource development on the ecosystem and a process for improving
management techniques through ongoing incorporation of research

we have very little sound knowledge about the impacts of many guidelines. Our
only conclusion here is that, with few exceptions, we do not have enough informa-
tion to provide a basis for assessing the extent to which values are protected by
guidelines;” and 84: “During the course of the EA hearings, MNR stated that
approximately $10 million per year would be needed to fund provincial effects/
effectiveness monitoring studies (MOE 1994, p. 307). To date, MNR has conducted
work regarding the effectiveness of moose and fish habitat guidelines (at a cost of
about $600,000/yr (J. Churcher pers. comm.), not including staff time) and has done
some limited monitoring of the tourism guidelines. Monitoring the caribou guide-
lines has recently begun, and an effort to begin monitoring of the marten guidelines
is underway. In addition to these efforts, some MNR staff, primarily at the South
Central Science and Technology Unit, have conducted insightfully-designed
smaller-scale and primarily retrospective analyses in attempts to determine the
effectiveness of some of the environmental manuals. In sum, however, MNR’s
spending on effects and effectiveness monitoring has not approached $10 million
per year in any year since the EA report was released.” See also Peter ]. McNamee et
al., Background Report to Timber Management Guidelines Effects Monitoring Workshop,
April 6-10, 1987 (Reference No. 3) (Toronto: ESSA Environmental and Social Sys-
tems Analysts Ltd., 1987); Peter ]. McNamee et al., Effects Monitoring for Resource Pro-
tection Guidelines in Ontario (Reference No. 4) (Toronto: ESSA Environmental and
Social Systems Analysts Ltd., 1988);and Lorne A. Greig et al., An Investigation into the
Effects of Timber Management on Wildlife (Richmond Hill: ESSA Environmental and
Social Systems Analysts Ltd., 1991).

205.  See National Council for Air and Stream Improvement, Bird-Forestry Relationships in
Canada: Literature Review and Synthesis of Management Recommendations, Technical
Bulletin No. 892 (December 2004), 4.0 “Management Recommendations,” at 61-2:
“Welsh (1987) cautioned that patterns of succession and related habitat structure,
and bird habitat preferences and requirements may change from ‘place to place.’
Just because a species is associated with a specific habitat in one location, it is not
necessarily the same elsewhere. This emphasizes the importance of site-specific
knowledge when developing management strategies for bird conservation. Where
possible, forest managers should obtain or collect localized information on bird-
habitat associations prior to developing management strategies. This can best be
accomplished through research and monitoring programs in partnership with
industry, government, and non-government agencies.”
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results.206 A related approach, the “triad approach,” suggests dividing
theland base into three types of areas, each with its own level of resource
development intensity: zero, low, and high, with management in the
low intensity zone being focused on biodiversity conservation.207

Since most of the provincial Crown land within the AOU has
already been allocated to forestry companies for logging, it is difficult to
implement ecological planning approaches such as the reverse-matrix
approach or the triad approach, since that could mean revoking or
amending logging licenses issued under the CFSA. However, a regional
planning exercise begun in 1997 for an area of 45 million hectares encom-
passing the AOU resulted in an agreement by the forest industry, envi-
ronmental groups and the Government of Ontario, that the portion of
the land base within this planning area208 set aside as parks and pro-

206. F.K.A.Schmiegelow et al., “Conservation Beyond Crisis Management: A Reverse-
Matrix Model” (unpublished, 2005). Abstract: “In many regions of the world, fail-
ure to plan effectively for conservation of biological diversity hasled toirretrievable
losses of ecosystem structure and function or, at least, a need for expensive and
risky restoration efforts. In relatively intact systems, planning pro-actively for bio-
logical conservation requires a systems approach that integrates the fields of con-
servation biology and resource management. We evaluate current conservation
paradigms and describe an alternative, reverse-matrix model for regional conserva-
tion that exploits the strengths of systematic conservation planning and adaptive
resource management. We explore application of this model for boreal regions of
Canada, where opportunities for large-scale conservation are virtually unparal-
leled.” See also The State of Canada’s Forests — 2004/2005; Benefits of the Boreal Forest,
online: Natural Resources Canada <http://www.nrcan-rncan.gc.ca/cfs-scf/
national /what-quoi/sof/sof05/feature03_e.html> (date accessed: 15 November
2005); Klaus Hubacek and Jose Vazquez, “The Economics of Land Use Change”
(Austria: International Institute for Applied Systems Analysis Interim Report IR-02-
015,2002); and Forest Products Association of Canada, Prospectors and Developers
Association of Canada, Wildlife Habitat Canada, Parks Canada, and Environment
Canada, “Report on the National Landscape Management Workshop” (Aylmer,
Quebec, 23-25 April 2003).

207.  Dr. Christian Messier, Professor of Forest Ecology, University of Quebec and
Researcher, Sustainable Forest Management Network, The Triad Approach to Forest
Management (interview), online: Innovation Alberta <http://www.innovational
berta.com/article.php?articleid=196> (date accessed: 15 November 2005).

208. Ontario’s Living Legacy Planning Area: “A planning area occupying most of
Central Ontario, where Crown land ownership predominates and where active
resource management was taking place. The planning area excluded the south
where only pockets of Crown land exist, Manitoulin Island and far north — generally
north of the 51st parallel. This planning area consists of 45 million hectares, and gen-
erally covers an area similar to that addressed it the Class Environmental Assess-
ment for Timber Management for Crown Lands in Ontario;” Ontario Crown Land
Use Policy Atlas, Glossary; online: Ontario Crown Land Use Atlas <http://crown
landuseatlas.mnr.gov.on.ca/glossary.html> (date accessed: 19 September 2005).
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tected areas would increase to 12% without the logging industry thereby
facing higher costs or a long-term reduction in wood supply.209

Figure 4. Protected areas within and around the AOU
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Maintenance of wood supply for the logging industry would be
achieved in part by creating a land use designation allowing for inten-
sive forestry (where trees are planted, tended and harvested like
crops?10), and costs to industry would be kept in check through a com-
mitment by the Ontario Government to compensate forest companies
for lost capital investments (e.g. mill closures) resulting from permanent
land withdrawals.2!1 In addition, MNR agreed to help develop a process

209.  See Ontario Forest Accord (March 1999), online: MNR <http://www.mnr.gov.on.
ca/MNR/oll/ofaab/accord.html> (date accessed: 16 September 2005).

210. See Ben Cashore, “The Policies and Politics Governing Plantation Management”
(2004), online: Yale School of Forestry and Environmental Studies <http://www.
yale.edu/forestcertification/pdfs/2004/04_presentation_jan22.pdf> (date
accessed: 14 December 2005).

211.  See arts. 14-17 and 19 of the Ontario Forest Accord. Art. 19: “MNR will implement
compensation for capital investments for permanent infrastructure and processing
assets directly related to regulated land withdrawals as a result of the Lands for Life
process and any future unilateral withdrawals. Compensation issues will only be
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for sharing future permanent increases in wood supply between addi-
tional protected areas and increased fiber for the forest industry.212

In 1997, at the outset of this planning process, MNR made clear:

One of the most important givens when the Lands for Life process began
was that current policy related to Crown land and natural resources man-
agement was to remain intact. The clear intent was to have the public, and
the Round Tables, concentrate on making planning recommendations,
and not to have the planning process become a vehicle to re-write govern-
ment policy.213

Thus, to be consistent with the purpose of the undertaking as defined in
the Timber Class EA, the potential reduction in wood supply resulting
from the increase in the amount of land officially set aside as protected
areas was to be counterbalanced by allowing for intensive forest man-
agement on an equivalent portion of the land base.214 It has been said
that the result was an application of the triad approach.215 Thereafter,

considered after all mitigation and transition strategies have been exhausted. [...]”
The amount of compensation, if any, determined shall be defined in the sequence as
follows:
¢ Notification to the affected party of the withdrawal of regulated areas from the
SFL.
e Mitigation and transition strategies developed by MNR and the affected compa-
nies, resulting in a written report to the party.
¢ Notification by the affected party to the Deputy Minister that a capital invest-
ment loss remains unmitigated.
¢ Evaluation and validation of the party(ies) claim by a qualified, independent,
mutually agreed-upon expert resulting in a detailed report to the Deputy Minister.
e The Deputy Minister responds as to the actions or compensations deemed rea-
sonable and appropriate in light of the report.
¢ Failing agreement to the Deputy Minister’s response, the issue will be referred to
arbitration for recommendations to the Minister, whose decision is final.
¢ The Minister will accept reasonable requests for compensation recommended by
the arbitrator.
* None of the above infringes upon the rights of the affected party to seek a civil
remedy in the courts.”
212.  Art. 7 of the Ontario Forest Accord.
213.  MNR, The Evolution of Ontario’s Living Legacy (Ontario: Queen’s Printer, 2001) at 5.
214.  See also Environmental Commissioner of Ontario, 2004/2005 Annual Report Supple-
ment (Ontario: Queen’s Printer, 2005) at 182: “MNR has accepted the OFAAB’s
(Ontario Forest Accord Advisory Board’s) March 2002 final report on ‘Room to
Grow’ and will complete a detailed implementation plan for the Ontario Forest
Accord commitments. The Room to Grow report not only benchmarks the indus-
trial harvestlevels and a sharing level for establishing new parks, but also describes
a process for setting aside 12 per cent of the area of each forest management unit for
intensive forest management.”
215. ArborVite Environmental Services et al., A Case Study of Conservation in the Abitibi
Region (Quebec-Ontario Border) (Final Report) prepared for the National Round
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consistent with Ontario policy, there remained the need to ensure that
no species declined on a provincial scale as a result of forest manage-
ment activities being carried out on the “intervening landscapes” within
the AOU.

5.3.2.1 Planning for wildlife values within the forest management

system

Condition 106 of the Timber Class EA required MNR, within three

years of the 1994 approval, to develop a provincial policy on roadless
wilderness areas.216 In May 1997, MNR published “Ontario’s Approach

216.

Table on the Environment and the Economy as part of its Conserving Natural
Capital: The Boreal Forest Program (21 July 2004), online National Round Table on
the Environment and the Economy <http://www.nrtee-trnee.ca/eng/programs/
Current_Programs/Nature/Boreal-Forest/ Documents/20040721-Abitibi-Case-
Study/20040721-Abitibi-CS_E.pdf> (date accessed: 21 November 2005).

See Timber Class EA Reasons for Decision and Decision at 133-34: “Roadless Wil-
derness Areas”

“Forests for Tomorrow (FFT) proposes that MNR identify all the roadless areas in
each forest management unit and manage these as wilderness. No primary or sec-
ondary roads would be permitted unless certain conditions are met (the road must
not significantly affect biological diversity, water quality and non-timber values).
All roads that are built would be revegetated within five years unless necessity and
the rationale for a permanent road are set forth in the Plan. FFT argues that there is
public support for roadless areas. It said people value wilderness recreation, soli-
tude, maintenance of biodiversity and a range of other ecological, scientific and
socio-economic benefits. Zane Smith, an official of the U.S. Forest Service who testi-
fied for FFT, said 17 percent of the U.S. National Forests is set aside under the terms
of the 1964 Wilderness Act. Mr. Smith said those wilderness areas ‘are managed so
that there is as little as practical human influence on them” and provide ‘the oppor-
tunity for research in a basically unmanipulated landscape and vegetation’ (trans:
vol: 298, p. 53098). Peggy Walsh Craig, a witness for Northwatch, spoke about how
the wilderness provides her with immeasurable spiritual renewal and inspiration
(Ex. 2179). Vicki Mather, a witness at the North Bay community hearing proposed
that 5% to 10% of each FMU remain roadless. FFT submitted that the adverse
impacts of forest roads can be avoided by keeping certain areas free of roads. FFT
counsel also argued that requiring MNR to evaluate roadless areas will ensure that
the environmental impacts of new access roads will be thoroughly and publicly
assessed. Northwatch supported FFT’s roadless area proposals. FFT did not give us
a workable definition of roadless areas. Are these synonymous with wilderness,
ecological reserves or protected areas? Why should wilderness areas exclude
ANSIs (areas of natural or scientific interest), provincial parks or an area designated
under the Wilderness Areas Act? We observe on the map of the road network that
there remain some large areas unaccessed in the northern and northwestern parts of
the area of the undertaking. Is a roadless area the size of 1 hectare, 1 square kilo-
metre or 100 square kilometres? How can decisions be made about setting aside wil-
derness areas without deciding their purpose? How can decisions about wilderness
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to Wilderness: A Policy (Version 1.0),” which “confirms existing wilder-

ness parks and zones,

e

addresses the contribution of other parks and

protected areas,” and “addresses the consideration of wilderness values
through ongoing management activities on the intervening landscapes
and waterscapes outside parks and protected areas.”217 In respect of
intervening landscapes and waterscapes, the policy states:

Wilderness characteristics are maintained through: [...] Operational plan-
ning and management tools and techniques. For example, some Forest
Management Plans restrict access (called “Limited Access Areas”) to
maintain the undeveloped and roadless nature of Crown land areas which
exhibit wilderness characteristics, and some District Land Use Guidelines
(DLUGS) designate “Remote Areas” within which access is limited.

Historically, MNR has developed, or sponsored development of, many
programs that collectively contribute to the maintenance of wilderness
values on the intervening landscapes and waterscapes. However, more
work needs to be completed to assess their cumulative contribution.218

217.

218.

areas be made separately within each forest management unit, in isolation from
regional or provincial needs or objectives? Which activities would be compatible
with the objectives of roadless wilderness areas — remote tourist operations,
cottages, fire protection, insect management, hunting? We agree with FFT that wil-
derness preservation is an important objective, but in our opinion roadless wilder-
ness areas are a matter of provincial interest comparable to the timber management
decisions that need to be made about landscape management and biological diver-
sity. Also, more information is needed. We are ordering Condition 106 requiring
MNR to develop a provincial policy on roadless wilderness areas by 1997. Appen-
dix 20 requires MNR to report progress on this issue annually to the Legislature.”
See Environmental Commissioner of Ontario, 1999 Annual Report (Supplement) at
§7-19:199001: “Alleged failure by MNR to comply with Condition 106 of the Class
EA for Timber Management (MOE),” online: Environmental Commissioner of
Ontario <http:/ /www.eco.on.ca/english/publicat/ar1999su.pdf> (date accessed:
29 November 2005).

The policy defines wilderness as “landscapes and waterscapes that are, or have the
potential to be, self-sustaining, and where human interference is minimal. The wil-
derness condition of Ontario’s landscapes and waterscapes contributes to ecosys-
tem health, science, education, and cultural and social values (e.g., recreation and
personal wellbeing). Wilderness is notable for the relative absence of human
impacts (e.g., the absence of roads) and the lack of long-lasting damage from human
activities.” In 2003, in reporting on progress in the development of a landscape-level
planning guide for forest management, an MNR employee reported: “Thelack of an
MNR wilderness definition may be an issue. Internationally there is a definition of
not roaded within 1 km. This excludes areas where a road has been removed. It is
really unmanaged, primal forest. Roads in Ontario are at various stages of use,
which complicates the issue;” Provincial Forest Technical Committee - Summary of
Discussions (8 October 2003) at 4.
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Thereafter, an MNR working group was tasked with addressing
the management of wilderness characteristics on the intervening land-
scapes within the AOU, outside parks and other types of protected
areas, and to determine if there are any changes required to existing
resource management and operational planning guides.21 A discussion
paper —which remains in confidential, draft form — was prepared,220 but
the work has not gone forward. In 2001, in a meeting regarding the
development of new forest management guides, it was argued that pro-
viding any direction in such guides that would require planners to, for
example, minimize road density for the purpose of protecting wilder-
ness values, would be setting new policy — something which the guide
development process is apparently not meant to do.22! From this per-
spective, the decision to build a road to access the timber resource is con-
sidered to be a forest management planning matter, but the decision not
to build a road (or to build it elsewhere) in order to protect remote wil-
derness is considered to be aland use planning policy issue that falls out-
side the scope of the forest management planning process.222 Similarly,
Ontario’s Professional Planners Institute has argued that forest manage-
ment guidelines which require foresters to plan to leave large areas of
intact forest on the landscape (to provide remote wildlife habitat or emu-
late natural disturbance patterns) usurp the role of land use planning
within the AOU 223

219.  MNR, Annual Report on Forest Management 2001/2002 (Ontario: Queen’s Printer,
2004) at 94. See also Paul A. Gray & Robert J. Davidson, “An Ecosystem Approach to
Management: A Context for Wilderness Protection,” (2000) USDA Forest Service
Proceedings RMRS-P-15, Vol. 2, and Robert J. Davidson ef al., “State-of-the-Wilder-
ness Reporting in Ontario: Models, Tools and Techniques,” ibid.

220. MNR, Annual Report on Forest Management 2001/2002 (Ontario: Queen’s Printer,
2004) at 94.

221.  MNR, Provincial Forest Technical Committee — Summary of Discussions (27 March
2001) at 4. See also Provincial Forest Policy Committee — Summary of Discussions
(10 March 2004) at 2: “Guides have the potential to influence land use planning and
it is possible that there is a disconnect between the direction in guides and forest
policy.”

222.  See Provincial Forest Policy Committee — Summary of Discussions (10 March 2004)
at 4-7: “Forest Management Planning and Roads.”

223. Submission from the Ontario Professional Planners Institute to the Timber EA
Renewal Project (18 February 2002) at 2: “We are concerned about the application of
MNR'’s large landscape-oriented forest management guidelines, specifically the
caribou and marten guidelines and the new Guide for Natural Disturbance Pattern
Emulation, specifically where they remove or ‘zone out’ large areas of production
forest. Essentially this results in de facto land use planning, and the preemption by
forest management planning of what is properly land use decision-making in
Ontario’s Crown land and resource planning system.”
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Lack of clarity in this area can make it difficult to audit compliance

with the CFSA, since certain measures intended to protect wildlife have
the effect of reducing available harvest area, which affects wood sup-
ply.224 From an auditing perspective, wood supply commitments must
be met,225 while wildlife habitat supply is only an indicator of sustain-
ability (not a performance measure).226 Even though the application of
forest management planning guides for the protection of various wild-
life species does, in principle, exclude certain areas within FMUs from
logging, in its independent forest audit reports, one forest auditing firm
consistently instructed planners as follows:

Land allocations for specific wildlife mosaic blocks or core areas should
not be withdrawn or deferred in the calculation/determination of the
available harvest area. Only lands where forest management operations
are specifically excluded, though a land use planning decision or a spe-
cific reserve prescription, should be withdrawn from the available forest
area.?2?

In 2002, in commenting on a draft Declaration Order that would

replace the Timber Class EA, Environment Canada noted:

It does not appear that the MNR has met the intent of the EA Board’s origi-
nal Terms and Conditions (T & C’s) of approval of the Timber Class EA
with respect to a number of areas that could potentially affect the interests
of EC. For instance, uncertainties appear to remain regarding the fulfill-
ment of original T&C 27 regarding Clearcuts (with respect to the restric-
tion on harvest size), T&C 103 regarding Old Growth Forests (with respect
to the development of an Old Growth Forest policy and strategy), and
T&C 106 regarding Roadless Wilderness (with respect to development of
a policy specifically relating to Roadless Wilderness). These obligations
relate to aspects of forestry management that could affect our interests
regarding the conservation of migratory bird populations and sustainable
ecosystem management within the Great Lakes Watershed.228

224.

225.

226.

227.

228.

Callaghan & Associates Inc., “Spruce River Forest Independent Forest Audit - Final
Report 1996-2001" (prepared for MNR) (November 2001) at i. See also 2001 inde-
pendent forest audit reports for the Lake Nipigon and Auden Forests, Black Stur-
geon Forest and Armstrong Forest.

See MNR, Independent Forest Audit Process and Protocol (Draft) (Ontario: Queen’s
Printer, 2001) at A-47: “The FMA (Forest Management Agreement) holder must
maintain cutting operations at a level between 90% and 110% of the maximum
allowable depletion, except for areas declared surplus or in reserves.”

Callaghan & Associates Inc., “Spruce River Forest Independent Forest Audit - Final
Report 1996-2001" (prepared for MNR) (November 2001) at i.

Ibid. See also MNR, “Marten Habitat Guide Interpretation Note” (30 September
2004) at 5-7: “Deferrals of Core Marten Habitat Areas.”

Letter from Head, Environmental Assessment Section, Environment Canada-
Ontario Region to Project Manager, Timber EA Renewal Project, Ontario Ministry
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5.3.2.2 Planning for wildlife values outside the forest management
system

In 1997, it was expected that MNR would be developing regional
land use strategies, followed by sub-regional land use plans, for the
planning area encompassing the AOU.229 The Public Lands Act was
amended in 1998 to create a framework for land use planning on Crown
lands, and these amendments stipulate that actions on publiclands must
be consistent with MNR-approved land use plans.230 These amend-
ments are not yet in force.

Though regional land use strategies and sub-regional land use
plans have not been developed, the forest management planning system
developed in the mid-1990's under the CFSA assumes that they are or
will be in place.231 Thus, for example, the 1996 Forest Management Plan-
ning Manual provides:

The forests within management units are part of larger forested ecosys-
tems. As part of the broad sub-regional planning that MNR will undertake

of the Environment (16 September 2002) at 1. Environment Canada’s comments
went on to state: “The proposed T&C'’s remove obligations related to harvesting
methods (clearcuts), road-less wilderness, inventory and values mapping, wildlife
population and environmental effects monitoring, and implementation of the Eco-
logical Land Classification (ELC) system and a northern Ontario wetlands evalua-
tion program to the entire area of the undertaking. In addition to the re-instatement
of references to obligations related to these values, we recommend that the Timber
Class EA be enhanced to include commitments related to consideration [sic] the
implications of climate change.” Ibid.

229.  MNR, Lands for Life — A Land Use Planning System for Ontario’s Natural Resources
(Ontario: Queen’s Printer, 1997) at 10.

230. See Appendix 5.

231. 2000 Report on Guidelines Review at 40:
“4.2.4 Subregional Basis for Goal Setting
Some of the present guides contain spatial requirements or considerations which
should, in theory, transcend SFL boundaries. For example, the caribou guide states
that habitat supply should be assessed on an area approximately 700,000 ha in size.
Although this is within the average size of many SFLs, most suitable areas of this
size would cross at least one SFL boundary. The marten guide calls for core habitat
areas of 3,000-5,000 ha of old conifer forest, a condition which, in some areas, is
much more easily satisfied when areas crossing SFL boundaries are included in the
search. Another example is the fire emulation analysis results, which suggest fre-
quency distributions for clearcuts using site regions as the spatial basis. The design
and requirements of these guidelines is consistent with a planning scale that
exceeds the individual SFL.
The notion that the SFL is too small a geographic unit to accommodate some key
aspects of forest planning isnotnew. The second phase of the Lands for Life process
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as a result of the planning system review (see Appendix IX),232 objectives
will be established for the larger eco-regional forests. When those higher
order objectives are in place, individual management units will be
required to contribute to their achievement. Compliance with this
regional strategic direction will be important if MNR is to meet its commit-
ment to ecosystem-based natural resource management.233

232.
233.

was to have been the development of subregional planning in the province (MNR
1997). The Forest Resource Assessment Policy (FRAP) requires that:
For each sub-regional land-use plan within each of the three MINR administrative regions,
FRAP requires the assessment of forest resource production based on a mix of land uses
which reflect regional level strategies for activities such as protection, tourism and wood
supply and incorporates guidance from citizens” committees and public consultation.
Some significant aspects of the FMPM are based on the assumption that a subre-
gional planning process will be in place (e.g., several sustainability indicators of the
Report of Past Forest Operations are to be assessed on a regional or subregional
basis; these are to be used in the development of future plans and sustainability
objectives). The FMPM itself notes that:
The new planning system will include ecologically-based planning at a broad subregional
level. The resulting Ecological Land Use Plans will provide context and “direction for
operational planning at the local level, for forest management activities and other natural
resource management activities.”
It seems, however, that the intended development of subregional planning is, if not
dead, then certainly dormant. With the initial Lands for Life exercise developing as
it did, the government’s focus has shifted away from the original intent (which
included the second phase of developing subregional plans) to implementing the
Living Legacy and the Forest Accord. Although interest in subregional planning
remains alive in MNR, the corporate and political will to embrace it seems to have
waned. This leaves a somewhat troublesome situation in which the main vehicle for
forest management planning (i.e., the FMPM) is, in some ways, not able to appropri-
ately deal with objective setting and allocation at scales larger than an SFL.”
Not reproduced herein.
FMPM 1996 at A-42. See also R. Edward Grumbine, “What Is Ecosystem Manage-
ment?,” (1994) 8 Conservation Biology No. 1 at 27: Abstract: “The evolving concept of
ecosystem management is the focus of much current debate. To clarify discussion
and provide a framework for implementation, I trace the historical development of
ecosystem management, provide a working definition, and summarize dominant
themes taken from an extensive literature review. The general goal of maintaining
ecological integrity is discussed along with five specific goals: maintaining ecologi-
cal process (i.e. natural disturbance regimes), protecting evolutionary potential of
species and ecosystems, and accommodating human use in light of the above.
Short-term policy implications of ecosystem management for several groups of key
actors (scientists, policymakers, managers, citizens) are discussed. Long-term (>100
years) policy implications are also reviewed including reframing environmental
values, fostering cooperation, and evaluating success. Ecosystem management
is not just about science nor is it simply an extension of traditional resource
management; it offers a fundamental reframing of how humans may work with
nature.”
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Figure 5. Map of the forest regions and ecoregion boundaries
in Ontario234
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It was expected that once sub-regional land use plans were in
place, “[d]ecisions on local operational planning will be monitored to
see how well they achieve the sustainability targets and resource man-
agement objectives established by upper level planning decisions.”235
To that end, the Timber Class EA required the formation of Regional
Advisory Committees to “provide advice in translating provincial goals
into regional objectives. These committees will also scrutinize the prog-
ress in achieving management unit, district and regional objectives.”236
In 2002, in an application for an extension of the Timber Class EA,
MNR commented on the operation of the regional advisory committees,
which were formed in 1999:

One of the responsibilities of the Regional Advisory Committees was to
play a role in reviewing numerically quantified regional objectives pro-
vided to them by MNR. This was based on the assumption that MNR

234.  MNR, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at i-8.

235. MNR, Lands for Life — A Land Use Planning System for Ontario’s Natural Resources
(Ontario: Queen’s Printer, 1997) at 11.

236. Timber Class EA Reasons for Decision and Decision at 430.
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would follow a ‘top down’ process of translating provincial level objec-
tives and targets into regional and management unit level objectives and
targets. This notion however, ran counter to MNR’s management model of
sustainability that flowed from the Crown Forest Sustainability Act. In other
words, MNR took the ‘bottom up” approach of determining sustainability
at the management unit level, which meant objectives and targets for for-
est management were first set out in local forest management plans and
were not assigned to the unit from regional or provincial levels. As a result
of this bottom up approach, Regional Advisory Committees have notbeen
asked to review numerically quantified regional objectives, and have
focused their attention elsewhere. For example, the Regional Advisory
Committees have focused most of their attention on providing advice to
the MNR Regional Director on forest management issues.237

In 2004, at a meeting of the Provincial Forest Technical Commit-

tee,238 it was suggested by an MNR employee that MNR may decide to
pursue a different direction:

[Name deleted] provided an overview of MNR'’s land use and resource
planning system, some possible improvements and discussed the link-
ages to forest planning and the landscape guide.

[Name deleted] spoke to the concept of sub-regional planning (12-15
plans) and the current thinking of another possible approach. He dis-
cussed the recent history of land use planning, some of the lessons learned,
including use of internet technology. The proposals included Regional
Natural Resource Strategies, updated land use planning process and proc-
lamation of Public Lands Act (PLA) amendments. He spoke to the Regional
Natural Resource Strategies (RNRS) which would be applied at the eco-
regional scale. These strategies may provide a range of targets or metrics
including measures that could be discussed with the public. Strategies
would be developed to achieve a desired future condition.

237.
238.

MNR, “MNR’s Timber Class EA Review” (17 July 2002) at 190.

Timber Class EA Reasons for Decision and Decision at 430: “At the provincial level,
a Provincial Technical Committee (PTC) shall be established. This committee
will review and update technical guidelines, construction/operational manuals,
and resource/environmental manuals related to the management of timber and
non-timber resources. (See Condition 89).” Ibid. at 459: “89. MNR shall establish the
Provincial Technical Committee for Timber Management as a standing committee
comprised of both government and non-government members. The purposes of the
Committee are to ensure that implementation manuals are kept current in light of
applicable scientific knowledge and advances in analytical and operational technol-
ogy, and to set priorities for work on existing or new implementation manuals. The
committee may include members of the public as well as persons with professional
and technical resource management expertise and familiarity with the technical
aspects of timber management.”
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[Name deleted] discussed some examples of the concept by site region
with some high level direction. He showed where the priorities are within
the concept but this would take some time to develop and implement.

He reviewed the land use planning sources and the Crown Land Use Pol-
icy Atlas. He spoke to the tools for amendments and a more responsive
approach to keep the planning direction current rather than waiting for
more comprehensive land use planning initiatives to be implemented.

He noted that the amendment to the PLA (Public Lands Act) would make
‘actions consistent with land use plans’ a legal requirement.

Implementation of the RNRS would be phased in.

It was questioned if it would be confusing to the public when asked to
review a RNRS? Advisory committees that were well informed may be
asked to provide a review. The level of senior MNR support was ques-
tioned. A small working group to develop a straw dog will be used to
begin the process. There is some concern that this may become too onerous
and/or that there won’t be enough support from the Executive of MNR.

It was questioned how MNR will apportion the targets to SFL’s. This is rec-
ognized as one of the tougher issues that will have to be resolved but no
specific methods [have] yet been developed.239

At the time of writing this factual record, in November 2005, a
website maintained by the Conservation Council of Ontario, listing
Ontario’s formal environmental strategies, states the following under
the heading “Conserve Resources”: “No formal strategies have been
published with respect to the conservation of natural resources, includ-
ing foodland, fish and game, timber, minerals and aggregates, and
energy.”240

5.3.3 Shaping the forest through management

Within the framework of policy and planning direction outlined
above, Ontario’s system for forest management establishes the process
for determining where and when trees will be logged, and what, if any,
actions will be taken to regenerate the forest. This system was designed

239.  MNR, Provincial Forest Technical Committee — Summary of Discussions (28 April
2004) at 4.

240. Conservation Council of Ontario, GreenOntario Provincial Strategy; online: Conser-
vation Council of Ontario <http://www.greenontario.org/strategy/formal.html
#Conserve%20Resources> (date accessed: 15 November 2005).
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to manage wood supply. “Non-timber objectives” are expected to be
adopted through processes outside and above forest management
planning and achieved through implementation of forest management
plans.241 Wildlife habitat is used as an “indicator” of sustainable forest
management?42 and as a “proxy indicator” for wildlife population sta-
tus.243 In the absence of a system for integrated resource management,244
impacts of forestry activities on wildlife populations are difficult to dis-
cern.245

5.3.3.1 Managing for one or several resources

Ontario has adopted the following definition of integrated
resource management:

Comprehensive management of two or more natural resources (see
Resources) that integrates the values and interests of the global commu-
nity when conceiving, designing and implementing policies, programs
and projects to use and sustain these resources in perpetuity.246

Ontario’s Forest Resources Assessment Policy states:

Resource management planning is done for individual resources (e.g. for-
ests, fisheries, water) or land use designations (e.g. provincial parks, con-
servation reserves). Within the MNR land use and resource management
planning system, forest management plans are operational resource man-
agement plans. These plans provide direction for forest resource manage-
ment and the availability of forest resources.24”

It also states:

MNR is planning to develop additional integrated directions that will
define the desired conditions for a range of ecological, social, and eco-
nomic values. These directions will be provided through the development
of strategies for ecologically based planning units that, in the future, will
cover the entire province.248

241. Sees.5.3.3.2.

242, Sees.5.3.3.2.2.

243. Sees. 5.3.3.2.1.

244. Sees.5.3.3.1.

245. Sees.5.3.5.

246. MNR, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at 6-14.

247.  MNR, Forest Resource Assessment Policy (Version 2) (Ontario: Queen’s Printer, 2003)
at 12.

248.  Ibid.
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The integrated directions referred to above have notbeen developed.249

5.3.3.2 Defining desired conditions for wildlife

The CFSA defines “sustainability” as “long term Crown forest

health,” and defines “forest health” as “the condition of a forest ecosys-
tem that sustains the ecosystem’s complexity while providing for the
needs of the people of Ontario.”250 MNR scientists have explained that it
is not possible to assess ecosystem health without defining the desired
condition for the values one is managing for:

“Management” is a sweeping, generic term for the cadre of tools and tech-
niques we use to meet our objectives and attain our goals. Itis a controver-
sial aspect of human endeavor and a frequent focal point of conflict
because, as traditionally applied, it has failed to account for the range of
values and philosophies held by the variety of peoples who comprise
Earth’s cultures and societies. For example, the neoclassical utilitarian’s
approach to managementis radically different from the emergent eco-cen-
trist’s perspective and approach. In addition, the term often is used to
imply that people understand the complex nature of ecosystem composi-
tion, structure and function when, in fact, we do not. Is ecosystem manage-
ment possible? No, not now, or in the near future. But an ecosystem
approach to management is an encompassing endeavor that:

e Captures the range of cultural, social, economic, and ecological values
that ultimately define ecosystem-human relationships

® Requires decisions be made in the context of ecosystems as holistic enti-
ties with many natural assets, not individual resources

¢ Is sponsored by flexible, adaptive, accountable and learning-oriented
institutions

¢ [s participatory and knowledge-based

¢ [s dynamic and adaptive so that the impacts (positive-neutral-nega-
tive) of human actions are identified, monitored and constantly evalu-
ated against prescribed measures of healthy ecosystems and healthy

people

® Results in a balanced spectrum of human activities (ranging from com-
plete protection to active manipulation of natural assets) that are at
least impact-neutral.

249.
250.

See s. 5.3.2, above.
Ss. 2(1), 3 of the CFSA.



SUMMARY OF OTHER RELEVANT FACTUAL INFORMATION... 73

[.]

While most people immediately and correctly equate ecosystem health
with lots of indigenous plants and animals relative to the ecosystem(s) in
which they evolved, abundant clean water, forests and wetlands, there is
more. Humans are an important part of the ecosphere. From this perspec-
tive, Rapport (1995) characterizes ecosystem health as a measure of the
level of distress in the ecosystem, the ecosystem’s resilience to perturba-
tion, the ecosystem’s ability to sustain itself, the degree to which an ecosys-
tem’s function does or does not impair the healthy functioning of adjacent
ecosystems and the extent to which the ecosystem supports healthy
human communities. Therefore, ecosystem health is an integrated combi-
nation of cultural health, social health, economic health, and ecological
health (fig. 5) [not reproduced herein].

Does a healthy ecosystem equal wilderness? No, not necessarily. It
depends on the state or condition of ecosystem health to which we aspire.
In this regard, ecosystem health has operational meaning only when it is
defined in terms of a desired state or condition for that ecosystem-a condi-
tion or state that we predict can be achieved and sustained. For example,
society may elect to pursue activities conducive to the protection of wil-
derness (such as the creation of wilderness parks and strictly controlled
ecotourism activities inside them), or sustained yield of timber, or agricul-
tural products, or all of these. Each prescription requires unique decisions
that result in the evolution of a unique ecosystem (Lackey 1994). Similarly,
Rowe (1992b) asks to what extent should we maintain natural (areas desig-
nated for preservation—in some cases wilderness), semi-natural (areas in
which resources are managed for sustained use), artificial (devoted to
high input, intensive use such as farming and forestry) ecosystems, and to
what extent do we establish restoration and rehabilitation programs for
entire ecosystems? These questions are, of course, critical to visioning,
establishing goals (such as healthy ecosystems and healthy people) and
setting management objectives (such as wilderness protection targets).
And, in large part, the answers are contingent upon a commitment to,
and decisions respecting attainment of, a prescribed level of ecosystem
health.251

In the forest management planning system created under the

CFSA, the “sustainability” of a “management alternative”252 is assessed
on the basis of several spatial and a-spatial indicators of sustain abil-

251.

252.

Paul A. Gray & Robert J. Davidson, “An Ecosystem Approach to Management:
A Context for Wilderness Protection,” (2000) USDA Forest Service Proceedings
RMRS-P-15, Vol. 2 at 60, 63.

FMPM 1996 at A-46: “The combination of a set of objectives and associated strat-
egies for their achievement is called a ‘management alternative.” This section
describes how management alternatives are developed and analysed.”
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ity,253 by examining projected future forest cover in the FMU in the year
(usually more than fifty years in the future)254 when the “desired future
forest condition” is achieved within the FMU through logging and
regeneration.255 The 1996 Forest Management Planning Manual does not
define what the “desired future forest condition” is, though reference is
made to this concept in a number of places.

Under Strategic Direction and Determination of Sustainability, the

1996 Forest Management Planning Manual states:

Silvicultural ground rules specify the silvicultural systems and types of
harvest, renewal and tending treatments which may be used to manage
forest cover on the management unit. The silvicultural ground rules also
identify the type of forest that is expected to develop over time (i.e., future
condition). There is a range of acceptable silvicultural treatments for the
activities of harvest, renewal and tending which can be undertaken at vari-
ous intervals throughout the life of individual forest stands. The intended
effect of these treatments, combined across the forest as a whole, is to
direct forest development over time toward the desired future forest con-
dition.256

253.

254.
255.

256.

Ibid. at A-63-64: Figure A-2 “Indicators of Forest Sustainability for Planning.” The
terms “spatial” and “aspatial” or “nonspatial” are generally used in relation to geo-
graphic information systems. “Aspatial” data cannot be used in a geographic infor-
mation system because it is either not available in a digital format or is not
associated with a specific geographic location. See the Glossary of Terms in MNR,
State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at 6-14 (“Geographic
Information System”); 6-15 (“Non-spatial”); and 6-18 (“Spatial” or “Spatial
Database”).

FMPM 1996 at A-65: Table FMP-13 “Comparison of Management Alternatives.”
Ibid. at A-57-79.See also Weyerhauser Canada Ltd., Forest Management Plan for the
Trout Lake Forest, Red Lake District, Northwestern Region, O.M.N.R,, for the
twenty year period from April 1, 1999 to March 31, 2019 at 28: “In addition to the
‘featured” wildlife species, additional species are ‘selected” regionally in order that
the estimated habitat for a standard array of wildlife species may be tracked. These
particular species were selected because their habitat requirements represent a
broad range of characteristics. The intent of reporting the habitat is not to manage
the quantity of habitat, but to assist in the assessment of change in forest conditions.
This report of habitat will aid the assessment of forest management practices and
their impact on forest sustainability. The selected wildlife species for which habitat
needs must be addressed and/or reported in this forest management plan are the
Boreal Chickadee, White Throated Sparrow, Swainson’s Thrush, American
Redstart, Connecticut Warbler, Great Grey Owl, Pileated Woodpecker,
Golden-Crowned Kinglet, Spruce Grouse, Bald Eagle, Great Blue Heron and the
Osprey.”

FMPM 1996 at A-49.
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It goes on to explain:

The rationale for the selected management alternative mustbe clearly doc-
umented in the text of the forest management plan. The rationale for the
rejection of other alternatives which clearly raise questions must also be
documented. Any issues arising from the analysis and choice of the
selected management alternative mustalso be documented, particularly if
higher order (i.e., district, region) targets and commitments cannot be
achieved.

The selected management alternative should achieve a realistic set of ben-
efits or outcomes through the implementation of reasonable and deliver-
able managementstrategies. The implications of the selected management
alternative will be explicitly stated as a product of the analysis. The pre-
dicted future forest condition of the selected management alternative
becomes the desired future forest condition to be achieved over time
through successive forest management plans.257

In the absence of higher order targets and commitments, the desired
future forest condition for each management unit is determined on the
basis of achieving wood supply targets and considering sustainability
indicators established for that management unit.258 Wood supply com-
mitments must be met.25

257.
258.

259.

Ibid. at A-71.

Timber Class EA Reasons for Decision and Decision at 438: “Non-timber Values:
Strategies, Problems and Issues”: “23. (a) Each Timber Management Plan shall iden-
tify the management objectives for non-timber values which exist in other plans or
policies, and which could be affected by timber management activities to be carried
out under the Plan. Problems and issues with respect to those objectives which are
related to timber management activities will be described. Timber management
strategies intended to assist in meeting those non-timber objectives which involve
the manipulation of forest cover will be described in the Plan.

(b) The specific sources of the existing objectives (e.g. District Land Use Guidelines,
resource management plans, government agreements with native people) shall be
stated, and the geographic area for which those objectives have been developed
shall be identified.

(c) Where management objectives for non-timber values are not identified in other
plans or policies and such non-timber values can reasonably be dealt with in a Tim-
ber Management Plan through manipulation of forest cover, Timber Management
Plans may determine management objectives for them.”

Ibid. at 437: “Timber Management Objectives and Strategies, Problems and Issues:”
[...] “(b) Each Plan shall provide measurable and quantifiable objectives for timber
production objectives detailing annual levels of production for each of the five years
covered by the Plan, for the five-year Plan in total and where possible, for the
remaining five year increments of the 20-year planning horizon. These figures shall
be broken down by hardwood, conifer and tree species.” See also MNR, Independent
Forest Audit Process and Protocol (Draft) (Ontario: Queen’s Printer, 2001) at A-47:
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5.3.3.2.1 Wildlife as an indicator of sustainable forest management

From a forestry perspective, maintaining wildlife diversity and
abundance is considered to be an indicator of sustainable forest manage-
ment.260 Measuring this indicator is difficult in the absence of monitor-
ing information for most wildlife in the forest, including migratory
birds,26! and Ontario does not require the forest industry to carry on or
pay for such activities.262 Forest management plans are required to con-
tain objectives only for benefits or outcomes that can be achieved by
managing forest cover.263 Thus, in the section on standards for forest
management activities, Ontario’s Forest Operations and Silvicultural Man-
ual explains:

3. Fish and Wildlife Habitat Management

MNR'’s policy is to ensure that no species declines on a provincial scale
because of forest management activities. Consideration will be given to
“provincially featured species” when developing wildlife habitat man-
agement objectives for forest management plans and operational
prescriptions.

Provincially featured species are moose, white-tailed deer, pine marten
and pileated woodpecker, along with threatened and endangered species.

“The FMA (Forest Management Agreement) holder must maintain cutting opera-
tions at a level between 90% and 110% of the maximum allowable depletion, except
for areas declared surplus or in reserves.”

260. Fore.g., “Conserving Species Diversity in Ontario’s Forests” is considered by MNR
to be an indicator of sustainable forest management, and that involves “Maintain-
ing Populations and Habitats of Forest-Dependent Species;” MNR, State of the Forest
Report (2001) (Ontario: Queen’s Printer, 2002) at 3-33 and 3-35. In addition, MNR has
stated: “Itis MNR policy to ensure that species populations do not decrease provin-
cially as a result of forest management activities;” ibid.

261.  See 2000 Report on Guidelines Review at 78: “The application of the forest manage-
ment guides relies heavily on the information available to planning teams and the
analytical tools used to infer relationships between the forest and the values being
protected. In our consultations, we continually heard complaints about the lack of
appropriate data and the increasing reliance on analytical tools that in some cases
were felt to be less than adequate for the required tasks.”

262. See FMPM 1996 at A-7. Under “inventories,” information from population surveys
is only required for moose, deer and caribou. In addition, under “values maps,” the
FMPM required only known natural resources features, land uses, and values
“about which further inventory information is available” to be mapped, with the
maps to be used “primarily as background information for planning [...]”

263. MNR, Forest Resource Assessment Policy (Version 2) (Ontario: Queen’s Printer, 2003)
at 22: A1.11 Management Objectives and Targets: “The management objectives stated
in approved forest management plans are developed for benefits or outcomes that
can be achieved by managing forest cover over the long-term.”
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Consideration is also to be given to “locally featured species” when man-
agers wish to provide for species of local importance.264

Wildlife habitat is therefore used as a proxy indicator for tracking wild-
life sustainability, and a cross-section of species is considered to be rep-
resentative of the totality of species. Using habitat as a proxy for wildlife
sustainability of indicator species during forest management planning
assumes, first, that tracking habitat is an adequate proxy for tracking
wildlife, and that: habitat associations of indicator species are well
understood; the mix of selected species provides adequate proxies for all
wildlife in the forest; information on habitat in the FMU is complete and
accurate; habitat is “fungible” (from a wildlife perspective, habitat from
one area can be replaced with habitat from another area, as areas are
logged and regenerated over time, and post-logging habitat is inter-
changeable with naturally-occurring habitat); historical information on
scale, frequency and distributions of natural disturbances and regenera-
tion processes and timeframes exists or can be inferred accurately
through computer modeling, this information can be used to plan log-
ging and regeneration efforts to emulate natural disturbance patterns
and predict accurately the process and rate of regeneration going for-
ward, taking into account emerging factors such as climate change;
money is available for silviculture, silviculture is being done, and silvi-
cultural efforts are successful.

For the sustainable forest management criterion “multiple benefits
to society,” these are the indicators:

FIGURE A-2
INDICATORS OF FOREST SUSTAINABILITY FOR PLANNING (CONTINUED)

Measurable Indicator Aspect of Criterion Acceptable Levels for
Criteria A d Measurable Indicators
Spatial Non-Spatial
Multiple Benefits Managed Crown Maintenance of managed | Selected management alterna-
to Society forest area available | Crown forest area avail- tive should maximize the area of
for timber production | able for timber production | managed Crown forest that is
(by forest unit) available for timber production,
while achieving other objectives
% of Available Har- Level of societal benefit Selected management alterna-
vest Area which is tive should best match supply
actually utilized (by and demand
forest unit)
Habitat for selected Intrinsic value of forest- Selected management alterna-
wildlife species dependent species, tive should not threaten avail-
including economically ability of preferred habitat for
important species selected wildlife species at the

eco-regional level

September 1996 A-64

264. MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s Printer,
1995) at 14.
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As regards habitat for wildlife, the measure of sustainability for a

forest management alternative is whether it threatens the availability of
preferred habitat at the eco-regional level. MNR has explained:

The FMPM requires that the Preferred Management Alternative should
‘not threaten the availability of preferred habitat for selected wildlife spe-
cies at the eco-regional level.” However, information on wildlife habitat at
this scale is not available. Thus, an approach similar to the forest diversity
section is employed. (See Forest Diversity Section.)265

As regards indicators of forest diversity, MNR has stated:

Habitat supply analyses can be conducted and used in a number of ways.
For species like deer and moose, population targets may already be
defined (e.g. target winter carrying capacity of 15 deer/km? in a specific
yard). Habitat supply analysis software can be used to analyze the current
carrying capacity of a yard and identify habitat components that may be
limiting (e.g., a yard may have lots of cover but currently little food). Allo-
cations can then be directed to minimize impacts on sensitive habitat com-
ponents (e.g. critical blocks of thermal cover) and maximize other benefits
(e.g., increase browse supply by harvesting stands adjacent to cover). For
many species (e.g. Non-game) population targets are not available and
this is the case for pileated woodpeckers. Planning teams can establish at
least 5 year spatial habitat objectives for the area of preferred habitat based
on estimates of the current spatial supply of habitat, as well as, non-spatial
preferred habitat from the SFMM (strategic forest management model)
analysis.

[.]

Regardless of the species being modeled, teams should project current
inventory into the future incorporating proposed allocations. Rerunning
the habitat models on this projected database will demonstrate the
impacts of the proposed allocations. If habitat targets are not achieved,
planned allocations can be revised.266

265.

266.

MNR, “Landscape Analysis & Assessment Paper for Southcentral Region Manage-
ment Units —2004 SCR FMP Teams” (draft) (30 January 2002) at 14. See also s. 48.1 of
the Inclusion List Regulations (SOR /99-436) adopted under the Canadian Environmen-
tal Assessment Act, which also uses ecological land use planning terminology and
the notion of ‘threats’ in extending the reach of federal environmental assessment
legislation to “[p]hysical activities that are carried on in Canada outside a national
park reserve, national historic site or historic canal and that are intended to threaten
the continued existence of a biological population in an ecodistrict, either directly or
through the alteration of its habitat, except for activities carried on at or in the imme-
diate vicinity of an airport to ensure the safe operation of aircraft.”

Ibid. at 24.
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MNR has specified:

If any landscape values change by more than 10%, the change must be eco-
logically justified (e.g., forest is reverting to a more natural /historical con-
dition).267

5.3.3.2.2 Tracking wildlife habitat

Under “Management Unit Description,” the 1996 Forest Manage-

ment Planning Manual requires plan authors to provide information on
preferred habitat for certain wildlife species and projections on the
effects of different management alternatives on habitat amount:

(d) Habitat for Selected Wildlife Species

The selected wildlife species for which habitat needs mustbe addressed in
the forest management plan must be identified, and a description of the
current status of their habitat must be provided at different geographical
scales. For each of the selected wildlife species, the habitat which is cur-
rently available, and the habitat which is required in the future forest con-
dition, must be presented in Table FMP-5, and discussed in the plan text.
The table must also present the contribution from the management unit to
the habitat available for each species in a provincial, regional, and sub-
regional context, and the percentage change in habitat available in the
management unit since the last plan was prepared.

The plan text must discuss the significance of any changes in the area of
habitat for each selected wildlife species, and the implications in terms of
any required changes to management strategies.268

Table FMP-5, referenced above, is organized as follows:269

MANAGEMENT UNIT NAME:
PLAN TERM: TO

FMP-5 HABITAT FOR SELECTED WILDLIFE SPECIES

Provincial Regional Sub-Regional Management Unit
Selected Current |Current| % of |Current % of  |Current| % of |% Change from | Desired Future
Wildlife (km?) (km?2) |Provincial| (km?) | Regional | (km?) |Regional| Previous Plan |Forest Condition
Species (km?) at <year>
267. Ibid. at 22.
268. FMPM 1996 at A-24.
269. Ibid. at A-29.
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The instructions for filling in Table FMP-5 are the following:270

INSTRUCTIONS
FMP-5 HABITAT FOR SELECTED WILDLIFE SPECIES

The purpose of this table is to summarize the current status of the pre-
ferred habitat for selected wildlife species. Habitat for selected wildlife
species is an indicator of forest sustainability that is used to help describe
the forest condition. The table is prepared by the plan author as part of the
management unit description. A preliminary version of the table, with all
columns complete except for the “Desired Future Forest Condition" col-
umn is normally available for Stage One of public consultation. A com-
plete version of the table must be available for Stage Two of public
consultation.

Enter the management unit name and plan term at the top of the page.
Complete the set of tables as follows:
Selected Wildlife Species:

Enter the common names of the selected wildlife species occur-
ring on the management unit. The selected species should
include as a minimum, the appropriate Provincially and locally
featured species. Provincial/regional analysis may reveal other
species whose habitat is rare and /or diminishing at the Provin-
cial/Regional level. Where the management unit is important in
maintaining or improving habitat for these species, they will be
included as selected wildlife species.

Provincial, Regional, Sub-Regional, Management Unit:
Current:
Enter the area in km? of preferred habitat for each of the selected
wildlife species which is provided by the current forest cover at
each of the Provincial, Regional, Sub-Regional and Management
Unit levels.
% of Provincial:
Enter, as a percentage, the ratio of current available preferred

habitat for the selected species at the Regional level to the current
area of preferred habitat available for each species provincially.

270.

Ibid. at A-30.
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% of Regional

Enter, as a percentage, the ratio of current available preferred
habitat for the selected species at the Sub-Regional and Manage-
ment Unitlevels respectively to the current area of preferred hab-
itat available for each species regionally.

% Change from Previous Plan:

Enter the percent change (+ or -) since the last plan was prepared
in the amount of preferred habitat area available for each
selected wildlife species for the Management Unit.

Desired Future Forest Condition:

Enter the amount of available preferred habitat area (km?) for the
selected wildlife species for the Management Unit that is pre-
dicted by the Selected Management Alternative for the “Year”
presented in Table FMP-13.

One forest management plan author explained:

The Desired Future Forest Condition figure in FMP-5 for species specific
habitat does not necessarily represent the optimal condition for any partic-
ular species. Rather, it is the amount of preferred habitat when (2079) the
desired future forest condition is reached (all indicators of sustainability
are at an optimum level for the selected management alternative).271

In order to complete Table FMP-5, forest management planners in

Ontario have used a computer program called the “Strategic Forest
Management Model” or “SFMM.” The 1995 Forest Operations and
Silviculture Manual explains:

SFMM was designed to model production capabilities of a forest given
various levels of management intensity (Davis, 1994). Soon it will also
include habitat matrices for a selection of wildlife species representing
five forest age classes and all forest units in each forest management unit.
SFMM will project the decrease or increase in habitat that will result from
the inputted data.272

271.

272.

Bowater Pulp and Paper Canada Inc., “Forest Management Plan for the Brightsand
Forest, Thunder Bay District, Northwestern Region, O.M.N.R,, for the twenty year
period from April 1, 1999 to March 31, 2019” at 57.

MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s Printer,
1995) at 31. In the Timber Class EA Reasons for Decision and Decision at 398-99,
Ontario’s Environmental Assessment Board stated the following: “MNR commis-
sioned a study on habitat supply modeling from ESSA consulting firm. The report,
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MNR scientists have observed:

The Ontario Ministry of Natural Resources is responsible for ensuring the
sustainability of the habitat that supports wildlife and for ensuring that
logging does not resultin along-term decline of any forest vertebrate (E.A.
T&C 80/81). This mandate is implemented through CNFER (Centre for
Northern Forest Ecosystem Research) research, the wildlife assessment
units, and the forest management planning process. The primary tool used
to assess sustainability of most wildlife habitat is the Habitat Matrix,
which is implemented through the Strategic Forest Management Model
(SFMM). This procedure is essentially a non-spatial habitat model that
assigns a habitat unit (HU) to a particular combination of overstorey com-
position and age within a stand. For each species in the matrix, each HU is
valued as suitable, marginal, or unsuitable habitat for the target species.
Regardlessif the HUs are small in area, fragmented, and widely dispersed,
or alternatively, large and clumped, the same cumulative value (habitat
supply) is assigned because the model simply sums the total area of suit-
able versus unsuitable habitat. This approach does not accurately reflect
the true value of HUs within the forest management unit. Because some
species are edge-dependent, and others avoid edges and prefer large
blocks of interior forest, the size, dispersion, and juxtaposition of HUs is
critical to the valuation of stands as species-specific habitat.273

273.

Habitat Supply Analysis and Modelling: State of the Art and Feasibility of Implementation
in Ontario (Ex. 2068), was released in June 1991, and recommended that adoption of
HSA (habitat supply analysis) as an operational tool within the Ministry could help
to address current limitations of the planning process by providing foresters and
wildlife biologists with quantitative estimates of the wildlife habitat(s) afforded by
alternative management proposals” (Ex. 2068, p. i). The recommendation which
OFAH (Ontario Federation of Anglers and Hunters) then based their proposals on
is “in the short term, on the order of two to three years, it should be feasible to imple-
ment a primitive form of HSA, using simple non-spatial HSM (habitat supply mod-
els) in which habitat is defined simply by development state of different FRI (Forest
Resources Inventory) stand types (Ex. 2068, p. ii). The authors also concluded that
the sophisticated HSM needed would require spatial analysis, and that implemen-
tation across the province would take 10 to 15 years because it would need an opera-
tional GIS (geographic information system) and digitized data. A small number of
individual units could be operational within five years.” See also G.L. Holloway et
al., eds., “Habitat Relationships of Wildlife in Ontario: revised habitat suitability
models for the Great Lakes-St. Lawrence and Boreal East forests,” MNR, Science
and Information Branch, Southern Science and Information and Northeast Science
and Information Joint Technical Report #1 (Ontario: MNR, 1994).

See Rob Rempel et al., “Model-based Field Sampling of Song Birds,” CNFER Large
Scale Ecology Program, Research Program, online: Lakehead University <http://
flash.lakeheadu.ca/~rrempel/CVX/research_program.htm> (date accessed: 14
December 2005).
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MNR is working on incorporating spatial habitat models into for-
est management planning, but there are concerns about industry and
MNR capacity for working with such models, and the required invest-
ments of time and money.274

5.3.3.2.3 Migratory bird habitat under forest management plans
identified by Submitters

Dr. David Euler, on behalf of the Secretariat (see s. 5.1, above),
reviewed all the forest management plans identified by the Submitters.
Some plans did not contain Table FMP-5 (because they were developed
before the SFMM habitat matrices were available),2”5> while others con-
tained obvious errors in Table FMP-5 (see Appendix 6). For the thirty-
eight (38) remaining forest management plans, Dr. Euler reviewed
Tables FMP-5 for habitat projections for birds covered by the MBCA.
Using the tables, he compared “current habitat” for those species (i.e.
habitat available in the FMU at plan inception) with projected habitat at
the date when the “desired future forest condition” would first be
achieved. For nine (9) of the ten (10) species, the selected forest manage-
ment alternative was projected to create a “desired future forest condi-
tion” with a smaller amount of preferred habitat for those species.
The total projected habitat decrease under the thirty-eight (38) forest
management plans, taken together, ranges from 8% for Blackburnian
Warbler to 35% for Pileated Woodpecker.

274.  See MNR, Provincial Forest Technical Committee — Summary of Discussions,
“Decision Support System and Spatial Modeling” (28 February 2001) at 7; (20 June
2002) at 7-8; (25 June 2003) at 3; (20 October 2004) at 8-9.

275. Eighteen FMPs covered by the factual record came into force on 1 April 1997:
Auden, Big Pic, Caribou, Dryden, Hearst, Highrock, Kenora, Lac Seul, Lakehead,
Martel, Nagagami, Nakina North, Ogoki, Pineland, Romeo-Malette, Superior,
Temagami, and Timiskaming. None of these plans contained considerations for
conserving migratory bird habitat. Eight plans came into force in 1998: Cochrane,
Driftwood, Moose River, Red Lake, Timmins, Wabagoon and White River. These
plans contained too little information on migratory bird habitat to be included in the
analysis.
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Table 1. Projected habitat change under 38 Ontario FMPs for
10 birds covered by the MBCA

Bird species Number of plans Number of Number of Total projected | Total projected
that reported on plans that plans that loss of habitat | gain of habitat
projected future | projected a loss | projected a gain | if the plans are | if the plans are

habitat for of habitat for in habitat for carried out carried out
this species this species this species as proposed as proposed

American 12 5 7 566 km?

Redstart (5%)

Bay-breasted 15 12 3 5500 km?

Warbler (24%)

Blackburnian 7 6 1 723 km?

Warbler (8%)

Black-backed 15 12 2 753 km?

Woodpecker (9%)

Boreal 27 24 2 3,254 km?2

Chickadee (28%)

Golden- 14 11 3 2,194 km?

crowned (20%)

Kinglet

Least 23 21 1 3401 km?

Flycatcher (12%)

Pileated 34 26 7 7,256 km?

Woodpecker (35%)

Ruby-crowned 22 18 4 2,087 km?

Kinglet (16%)

Swainson’s 13 10 3 1,967 km?

Thrush (11%)

Ontario’s Habitat Management Guidelines for Cavity Nesting Birds
(1984), which cover three species listed above,276 provide:

Management for a Critical Species

In relation to habitat, the pileated woodpecker has the narrowest ecologi-
cal requirements of all cavity-nesting birds. Yet it provides the largest cav-
ities that may be of critical importance for a number of secondary cavity
users. Thus, this species can be a key indicator of the retention of a com-
plete community of hole-nesting birds.

Pileated woodpeckers cannot be accommodated by leaving snags in areas
otherwise clearcut. Careful management is needed to provide the neces-
sary forest requirements. If managers can succeed in perpetuating pil-

276.  Black-backed Woodpecker, Boreal Chickadee, Pileated Woodpecker.
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eated woodpeckers, they can be reasonably confident that provision of
suitable habitat for other hole-nesting birds will require comparatively
simple measures (McClelland et al. 1979).

[...]
Legislation

Most cavity-nesting birds are protected under the provisions of the Migra-
tory Birds Convention Act of 1917. This Act prohibits killing of birds, collect-
ing their eggs, keeping birds captive or selling and trading birds or their
eggs. Several cavity-nesting raptors not included in the Migratory Birds
Convention Act are afforded protection by the Game and Fish Act of Ontario,
11 RSO 1980, C182. Their habitats are not specifically protected, but with-
out continued provision of suitable breeding areas, laws protecting the
birds themselves cannot preserve the species.

Minimum Standards

Managers may be tempted to shorten rotation times for forest cutting in an
attempt to provide only the minimum standards necessary for the mainte-
nance of the most critically threatened wildlife species. In the long run, this
may bring about a biological disaster. The provision of only minimum
habitat requirements may lead to suboptimal conditions that can lead to
low nesting success, and eventual extinction of a population. Continued
selection toward minimum standards could shift the genetics of the
population, reducing the buffering effects of natural genetics that provide
for natural environmental changes (Connor 1979).

But by providing optimum requirements, or at least a range of habitats,
some of which exceed the known requirements, we can achieve the goals
of multiple use without any gradual negative effect on species we wish
to preserve.

Wild Areas

A growing number of people believe that every manager of forests should
protect significant and representative areas from all habitat manipulation
(Robbins 1979, Temple et al. 1979, Bury et al. 1980, Luman and Neitro
1980).

These areas serve as reservoirs of species that need mature vegetation for
survival. They serve as biological indicators against which to measure the
effects of various management practices. They provide a quality gene pool
for forest tree species. In some instances they may be essential to the sur-
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vival of some very rare species. If for no other reasons than moral and ethi-
cal, we should consider some areas inviolate.2”7

Ontario’s Habitat Management Guidelines for Warblers of Ontario’s
Northern Coniferous Forests, Mixed Forests or Southern Hardwood
Forests (1984), which cover three species listed above,278 contain similar
provisions.279

5.3.4 Dealing with uncertainty

Ontario’s forest management system relies on two concepts to
address the uncertainty associated with effects of logging on biodi-
versity. The first is adaptive management, a kind of “learning by
doing.”280 The concept is used primarily to describe the way Ontario
updates its forest management guides.281 The second is “emulating nat-
ural disturbance patterns.”282 The theory is that using logging to create
landscape patterns that mimic post-fire landscape patterns will be less
harmful to biodiversity than other harvesting strategies.283

5.3.4.1 Adaptive management

In Ontario, the provincial government has accepted that logging
on a large scale will go forward for economic and social reasons, despite
lack of certainty regarding associated short and long term biodiversity
impacts,284 though research results are meant to be incorporated into

277.  See online: MNR <http://www.mnr.gov.on.ca/mnr/forests/forestdoc/guide-
lines /pdfs/cavity.pdf> (date accessed: 28 November 2005) and MNR, “Forest Man-
agement Guidelines for the Provision of Pileated Woodpecker Habitat” (1996),
online: MNR <http://www.mnr.gov.on.ca/mnr/forests/forestdoc/guidelines/
pdfs/pileated.pdf> (date accessed: 28 November 2005). For American Redstart,
Baybreasted Warbler and Blackburnian Warbler, see MNR, “Habitat Management
Guidelines for Warblers of Ontario’s Northern Coniferous Forests, Mixed Forests or
Southern Hardwood Forests” (1984), online: MNR <http://www.mnr.gov.on.ca/
mnr /forests /forestdoc/ guidelines/pdfs/warblers.pdf> (date accessed: 28 Novem-
ber 2005). Compare MNR, “Timber Management Guidelines for the Protection of
Fish Habitat” (1988), online: MNR <http:/ /www.mnr. gov.on.ca/mnr/forests /pub-
lic/ guide/fish%20habitat%20guide.pdf> (date accessed: 28 November 2005).

278.  American Redstart, Bay-breasted Warbler, Blackburnian Warbler.

279. MNR, “Warblers of Ontario’s Northern Coniferous Forests, Mixed Forests or
Southern Hardwood Forests” (1984) at 9.

280. Sees.5.3.4.1.

281.  Ibid.
282. Sees.5.3.4.2.
283. Ibid.

284. Timber Class EA Reasons for Decision and Decision at 64: “The planning require-
ments of the Environmental Assessment Act (s. 5(3)(c)(ii)) require the Class EA to
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forest management planning on an ongoing basis, using the principle of
“adaptive management.”285 As an approach to dealing with uncertainty
in forest management, it has been observed by an MNR scientist that

285.

describe actual and potential environmental effects of the undertaking. These
effects can be both positive and negative.

MNR submits that the effects of timber management planning so closely mimic
ongoing natural forest disturbance patterns, such as fire, blowdown and insect
infestation, as to be acceptable. While we accept the general thrust of this submis-
sion, we find that so much uncertainty exists as to make this statement a cautious
boast. Inmany ways, itis a theoretical claim because we have not yet seen a new for-
est reach mature rotation age in the place of the one MNR has been clearcutting,
spraying with herbicides, and regenerating by planting and seeding at an accelerat-
ing pace since the 1960's. Ongoing careful monitoring is needed in order to subject
this theory to the rigorous scrutiny it demands.

Of great concern to us and to the intervenors is the level of uncertainty associated
with many potential effects. While MNR has made great strides in coping with this
problem, we note that these effects by definition exist in the realm of cautious
deduction and logic. We are asked to accept risks on the evidence that the forests
have been subjected to human intervention for a long time and appear to be getting
by. We are asked, specifically, to accept that the effects of the undertaking are not
significantly different from natural disturbance patterns, that the total management
approach adequately mitigates adverse effects and that there exists an adequate
level of scientific and technical knowledge to cope with the residual uncertainty as
to potential effects. At the same time, MNR argues that very little credible evidence
has been provided to counter its case that the effects are acceptable and foreseeable
such that mitigative measures can be identified, planned and implemented. We
agree with this argument.”

See also ibid. at 163: “We are persuaded by MNR'’s evidence that through proper
planning and implementation, the potential for adverse impacts of clearcuts can be
minimized. We are less confident that the new forest regenerating from clearcut
areas will look like the natural forest that was disturbed by fire. We have little evi-
dence that biological diversity will be maintained or lessened.”

See also Ontario, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at
5-4: “Building a set of hypotheses, or expected consequences, for effects of ecosys-
tem changes on wildlife populations is a problem for which few solutions have been
built across North America, and Ontario is no exception. Modeling concepts are
being developed in the scientific community, but these have not yet been applied to
management scenarios.”

Adaptive Management: “As the plan is implemented, MNR and the forest industry
routinely monitor and assess the effectiveness of forest operations. This ensures that
the forest management plan is being followed, that reports on the results of manage-
ment activities are produced, and that the effectiveness of management decisions in
achieving stated objectives and forest sustainability is assessed. The results of the
monitoring program are used to make any necessary adjustments to the long-term
management direction and the planning of operations in the next plan. The
on-going process of adaptive management is critical for improving the decisions
made in forest management planning” in MNR, “Forest Management Planning
in Ontario;” online: MNR <http://ontariosforests.mnr.gov.on.ca/spectrasites/
viewers/showArticle.cfm?objectid=EE1704D4-CB57-406F-A26084D5F318AF53&
method=DISPLAYFULLNOBARNOTITLEWITHRELATED&id=EE1704D4-CB57-
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[...] whereresilience is high, adaptive management is an appropriate man-
agement model that allows learning to occur as compared to areas of low
resilience when the precautionary principle is more appropriate.286

In 1995, MNR'’s “Other Wildlife Working Group”287 articulated as

follows the ministry’s research needs for implementing adaptive man-
agement during forestry:

Current forest management policies of MNR directly and indirectly affect
habitat for other wildlife. The current moose and deer habitat guidelines,
guidelines for locally featured species such as red-shouldered hawks, and

286.

287.

406F-A26084D5F318 AF53#adaptive> (date accessed: 19 September 2005). See also
G. Blake MacDonald ef al., “Adaptive Management Forum: Linking Management
and Science to Achieve Ecological Sustainability” (Proceedings of the 1998 Provin-
cial Science Forum, Science Development and Transfer Series) (Ontario: Queen’s
Printer, 1999) and MNR, Forest Resource Assessment Policy (Version 2) (Ontario:
Queen’s Printer, 2003) at 4: “Ecosystem management includes some uncertainty, as
our understanding of ecosystems is incomplete. Ontario has adopted adaptive
management (Holling 1978) for policy development to address this uncertainty.
The premise of adaptive management is built-in learning processes based on moni-
toring decision outcomes. As new data, information, scientific knowledge and deci-
sion support tools become available, they are tested through application to better
understand the complex patterns and processes of ecosystems. On the ground,
adaptive management achieves minimal risk because decisions taken around man-
aging Ontario’s forests are revisited strategically at scheduled times. Given active
programs of research and monitoring, these time steps are sufficiently short that
any misdirection can be rectified before significant area has been altered. Adaptive
management is most instructive when undertaken actively (Smith and Walters
1981) and a set of alternate management activities is applied simultaneously to a
number of landscapes. Learning is accelerated since outcomes are contrasted and
yearly variation is controlled. However, opportunities for active adaptive manage-
ment are limited by factors such as necessary scale of experiments, lack of suitable
coordinating infrastructure, and social and economic pressures that require a stable
and consistent policy environment across the province (the level playing field).
Generally, passive adaptive management (Smith and Walters 1981) is used in forest
policy development in Ontario. The cycle for passive adaptive management of
Ontario’s forests is policy debate, option selection, implementation, monitoring,
assessment, policy debate, and so on. Learning is generated by monitoring ecosys-
tem status, under the influence of current forest management activities directed by
policy, and comparing the observed outcomes against expected outcomes of these
policies.”

Ontario, Provincial Forest Technical Committee — Summary of Discussions (8 Octo-
ber 2003) at 4.

Timber Class EA Reasons for Decision and Decision at 457: “MNR shall undertake
long-term scientific studies to assess the effectiveness of the provincial guidelines
for moose and fish habitat and tourism values. These studies shall include an assess-
ment of the effects of current timber management practices on moose and other
wildlife habitat, fish habitat and tourism values. Particulars of this condition are set
out in Appendix 19.”
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the guidelines for the protection of endangered and threatened species
apply directly to manipulating forest conditions at the time of timber har-
vest to protect habitat attributes for these species. Other strategic (Ontario
Forest Policy Panel 1993) and tactical policies governing timber produc-
tion (Callaghan 1994) and silviculture (Forest Operations and Silviculture
Manual 1994), although not directed specifically at wildlife habitat, obvi-
ously have an impact on habitat supply and quality through their impacts
on ecosystem dynamics and integrity (Figures 2 & 3).288 These policies
have and will likely continue to have both positive and negative impacts
on wildlife habitat in forested ecosystems because of the large scale of
timber extraction and silviculture activities across the province.

Our current science needs are to understand these direct and indirect
impacts on ecosystem dynamics and wildlife habitat dynamics (Figure
4)289 5o that policies and guidelines can be improved to maintain wildlife
species at least at current levels across the “Area of the Undertaking”
(AOU). We must, therefore, design the research program within the con-
text of these large scale policies. Guidelines (current and future) and/or
forest management practices that are used at small scales to directly mod-
ify habitat for featured species will not have any significant influence on
conserving habitat for wildlife across the AOU unless they are designed in
the context of appropriate strategic policies that influence wildlife habitat
at larger scales.290

To institutionalize adaptive management within MNR, in 1994,

Ontario’s Environmental Assessment Board ordered the establishment
of two multistakeholder standing committees (Provincial Policy Com-
mittee and Provincial Technical Committee), with members of the for-
mer appointed by the Minister of Natural Resources and those of the
latter appointed by the Deputy Minister of Natural Resources. The
purpose of the Provincial Policy Committee is to

(a) review the appropriateness of policies at a provincial level for timber
management as well as those resources which influence or are
impacted by the management of the timber resources (“the policies”);

(b) review the funding levels of the policies;
(c) determine the inter-relational effects of the policies; and

(d) act as a standing Advisory Committee to MNR on the matters
referred to in (a), (b) and (c).291

288.
289.
290.

291.

Not reproduced herein.

Not reproduced herein.

MNR Other Wildlife Working Group, “Proposal for Research on the Impacts of
Timber Management on Other Wildlife” (7 September 1995) at 5-6.

Timber Class EA Reasons for Decision and Decision at Appendix 1.



90 FACTUAL RECORD: ONTARIO LOGGING SUBMISSIONS

The Provincial Technical Committee was mandated to:

(a) ensure that implementation manuals are kept current in the light of
advances in scientific knowledge and management practices.

(b) actasareview board for proposed changes, emanating from either a
field or a policy level to any implementation manual referred to in
Appendix 7, and to set priorities for work on existing or new imple-
mentation manuals.

(c) deal with any other matters identified by the deputy minister.292

The Secretariat reviewed summaries of discussions of meetings of
the Provincial Policy Committee.293 Policy issues related to wood supply
have been the principal topic of discussion at Provincial Policy Commit-
tee meetings. The Secretariat reviewed meeting summaries for discus-
sions regarding the appropriateness of, and funding levels associated
with, MNR'’s policy “to ensure that no species declines on a provincial
scale because of forest management activities.”294 During the Class EA
hearings, MNR had estimated that it would cost $10 million per year to
conduct studies into the effects of logging on wildlife and the effective-
ness of Ontario’s guides in mitigating such effects.295 MNR's staff and
budget were reduced by approximately 50% in the years following the
issuance of the Class EA approval, and studies on the scale contem-
plated during the Class EA hearings and envisaged by the Other Wild-
life Working Group in 1995 were not carried out.29 The Secretariat did
not locate information on any Provincial Policy Committee discussions
regarding these reductions in funding levels.297 Regarding money avail-

292.  Ibid.

293.  MNR, Provincial Forest Policy Committee — Summaries of Discussions, 20 April
1998 — 21 June 2005.

294.  MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s Printer,
1995) at 14.

295. 2000 Report on Guidelines Review at 84.

296. See Rob Steedman et al., “Scientific Evaluation of Ontario’s Forest Management
Guidelines for Fish, Moose, and Tourist Habitat, 1988-1998, or ‘Trust Me: I'm an
Adaptive Government Scientist’,” in G. Blake MacDonald et al., Adaptive Manage-
ment Forum: Linking Management and Science to Achieve Ecological Sustainability
(Proceedings of the 1998 Provincial Science Forum, Science Development and
Transfer Series) (Ontario: Queen’s Printer, 1999) at 37. See also Environmental
Commissioner of Ontario, “Ontario Regulation 482/95 and the Environmental
Bill of Rights: A Special Report to the Legislative Assembly of Ontario” (1996),
online: Environmental Commissioner of Ontario <http://www.eco.on.ca/eng-
lish/publicat/sp01.pdf> (date accessed: 29 November 2005).

297.  But see MNR, Provincial Forest Policy Committee — Summary of Discussions (18
May 2000) at 5-6: “[Name deleted] provided an update of the PFTC’s (Provincial
Forest Technical Committee) work, focusing on the Review of Guidelines report. He
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able for research, the Committee discussed using money from one of the
province’s forestry trust funds298 to pay for research needs associated
with enhanced forest productivity objectives.2% A special purpose
account established under Ontario’s Fish and Wildlife Conservation Act to
direct all fines, fees and royalties (including revenue from hunting and
fishing licenses) paid under that act toward “the conservation or man-
agement of wildlife or fish populations or the ecosystems of which those
populations are a part” and/or matters “related to the activities of peo-
ple as they interact with or affect wildlife or fish populations” was not
discussed by the Committee.300

298.

299.

300.

noted that it will take some time to reach approval, and implement, and that not all
expectations will be met by the review. The final report is due for May 31, 2000 and
PFTC plans to develop their recommendations on June 15th. A straw dog is being
developed. [...] Members found the committee reports most interesting. PFPC (Pro-
vincial Forest Policy Committee) may want to give the guideline review more con-
sideration.”

See borealforest.org; online: <borealforest.org> <http://www.borealforest.org/
index.php?category=ont_nw_forest&page=management> (date accessed: 14
December 2005), stating that the CFSA “[...] provides for the establishment of the
Forestry Futures Trust and the Forest Renewal Trust. Each trust is funded by mon-
ies generated by the Ontario forest industry. The Renewal Trust is used to carry out
forest renewal work by companies on areas which they have recently harvested.
Projects funded by the Forestry Futures Trust focus on improving future wood sup-
ply. Eligible projects fall into three categories: stand improvement, remedial (for
example recently burned areas), and preventative (forest areas that for example are
susceptible to insect infestation). The five-person Committee that reviews appli-
cations and approves funding functions at arms-length from the government.
Chaired by Dr. John Naysmith of Lakehead University, the Forestry Futures Trust’s
annual income is in the order of $8 to $10 million.”

MNR, Provincial Forest Policy Committee — Summary of Discussions (11 Septem-
ber 2003) at 2-3 and (9 December 2003) at 4. See also art. 13 of the Ontario Forest
Accord.

See debates of the Legislative Assembly of Ontario regarding Bill 139, An Act to pro-
mote the conservation of fish and wildlife through the revision of the Game and Fish Act,
9 June 1997; 26 November 1997; 8 December 1997; and 18 December 1997, online:
Legislative Assembly of Ontario, Hansard <http://www.ontla.on.ca/hansard/
index.htm> (date accessed: 14 December 2005); and Ontario, Office of the Provincial
Auditor, 1997 Annual Report at 327-28: Exhibit One — Value for Money Audits and
Reviews and Special Audits Conducted in 1997/98, Special Audits, Ministry of Nat-
ural Resources, Report on Fish and Wildlife Special Purpose Account; Ontario,
Office of the Provincial Auditor, 1998 Annual Report at 172: “Ministry of Natural
Resources — Fish and Wildlife Program;” Ontario, 2000 Provincial Auditor’s Special
Report on Accountability and Value for Money, “Chapter 4 Follow-up: Fish and Wild-
life Program;” online: Office of the Auditor General of Ontario http://www.audi-
tor.on.ca/en/reports_en.htm> (date accessed: 14 December 2005). See also Fish and
Wildlife Conservation Act, S.0. 1997, c. 41 at s. 85; Heritage Hunting and Fishing Act,
5.0.2002, c. 10 at s. 2(3)8 and “Heritage Hunting and Fishing Act,” online: Peaceful
Parks Coalition <http://www.peacefulparks.org/ppc/campaigns_hunt_heri.
htm> (date accessed: 14 December 2005).
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The Secretariat reviewed summaries of discussions from Provin-

cial Technical Committee meetings for information on adaptive man-
agement in practice. Regarding pilot testing new guides, a meeting
summary contained the following explanation, in connection with the
issuance of a new osprey guide301:

Agreed: Pilot testing was designed for recommendations for guidelines
with greater uncertainty. The recommendations proposed for the osprey
guide are reasonable and based on science, and there is not a need for pilot
study to test the proposed guide. Revised osprey guide needs to include a
paragraph that outlines the approach for effectiveness monitoring of the
revised prescriptions.302

A discussion on pilot testing (and how it relates to guideline effec-

tiveness monitoring and adaptive management) at an earlier meeting of
the Provincial Forest Technical Committee was reported by MNR staff
as follows:

There was a discussion on pilot testing and effectiveness monitoring. Pilot
testing would include ecological impacts and economic feasibility. Eco-
logical impacts can be addressed through the adaptive management pro-
cess of guideline effectiveness monitoring and revision of the guides.

[MNR Staff — Name deleted] provided background information on the
effectiveness of the eagle, osprey and heron guidelines. Harvesting close
to the nests did not seem to impact the nests. Thus pilot testing for recom-
mendations did not seem necessary.

[Senior MNR Staff — Name deleted] reminded the Committee of the legal
wording303 on pilot testing — where feasible and with the advice of the
PFTC (Provincial Forest Technical Committee), and for effectiveness mon-
itoring — each guide must have a discussion.

301.

302.

303.

At a meeting of the Provincial Forest Policy Committee, it was stated: “[Name
deleted] spoke to the new approach of revising a guide quickly, based on new sci-
ence on osprey;” MNR, Provincial Forest Policy Committee — Summary of Discus-
sions (21 June 2005) at 3.

MNR, Provincial Forest Technical Committee — Summary of Discussions (12 May
2005) at 3. See also 2000 Report on Guidelines Review at 84: “In contrast to silvicultural
monitoring, one of the major observations we made during this study is that the
level of effects and effectiveness monitoring is inadequate.”

From Conditions 38(e) and (f) of Ontario’s Environmental Assessment Board 2003
Declaration Order renewing the Timber Class EA with a new set of terms and
conditions, online: Ontario Ministry of the Environment <http://www.ene.gov.
on.ca/envision/env_reg/er/documents/2003/RA03E0004.pdf> (date accessed:
25 November 2005).
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In Ontario, on-the-ground monitoring by industry of the effects of
logging on wildlife is not required, except when a sustainable forest
license holder proposes to engage in activities in an area of concern that
are different from the ones prescribed in the province’s forest manage-
ment guidelines.304 The Secretariat reviewed meeting summaries of the
Provincial Technical Committee for information on the incorporation of
research results from on-the-ground “exceptions monitoring” programs
during review of forest management guides. It found one reference
thereto, in connection with the review of the 1983 osprey guide.3%5 The
summary of discussions states “[e]xceptions monitoring results were
discussed briefly but not otherwise used for guide review.”306

Forest management planners provide feedback on forest manage-
ment guides and request guidance from MNR. MNR provides addi-
tional direction and interpretations of guides in “Interpretation Notes”
and “Q & A” (Questions & Answers) without consulting the Provincial

304. FMPM 1996 at A-133.

305. MNR, Provincial Forest Technical Committee — Summary of Discussions (12 May
2005) (draft) at 2: “[Name deleted] provided the context for the guides, science and
proposed changes. He began with the issues and rationale for the 1983 osprey guide
that was addressing a dramatic decline in osprey populations in the 1950's-70's. He
outlined the guides and parameters but commented that there wasn’t much science
behind the original recommendations. The osprey population increased after DDT
was banned and is now widespread, healthy and no longer a ‘threatened” species.
He showed that disturbances such as recreation can also have an effect on ospreys;
but they have proved to be remarkably adaptable. [Name deleted] discussed a ret-
rospective study that documented the impacts of roads and various forest manage-
ment activities on ospreys in Ontario (sample of 150 nests) — there was no detectable
effect of any activity on long term reoccupancy or productivity. However, this
study did not document the potential effects of disturbance during the summer on
nesting during the year of the activity — the literature is somewhat equivocal but
suggests that there can be ‘in year’ effects. Osprey do not seem to be particularly
sensitive to roads except when roads are associated with other sources of human
disturbance. [Name deleted] described the recommended changes to the buffer
zone guidelines along with proposed harvesting restrictions. [...] [Name deleted]
showed how the recommendations outlined by [name deleted] have been incorpo-
rated into a revised guide following the proposed PFTC model of science into
guides [...] [Name deleted] asked the Committee if they had met the conditions of
the Declaration Order 38 (d, e, f) for revising a guide. Information from the excep-
tions monitoring program was discussed briefly but was not used for the study.”
The Secretariat sought to obtain a copy of the proposed “model of science into
guides” referenced above, but was told that there is no formal model; pers. comm.
with David Euler, 6 December 2005.

306. MNR, Provincial Forest Technical Committee — Summary of Discussions (12 May
2005) (draft) at 2.
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Technical Committee.307 At a Provincial Technical Committee meeting,
it was explained:

When changes result in an Interpretation Note ora Q & A, these are trans-
ferred through training sessions. These decisions are made by the Forest
Policy Section.308

The summary of discussions for the meeting then states:

Suggestion: This type of decision could be brought to PFTC (Provincial
Forest Technical Committee).309

Implementing adaptive management through forest management
planning is expensive and time-consuming.310 At times, it also results in
errors due to limitations of computer models or incomplete source
data.311 MNR has explained that it does not monitor the effectiveness of
any forest management planning software or manuals other than the
guides for which monitoring is prescribed by the Timber Class EA:

There is no effectiveness monitoring program (in terms of what is required
by the Forest EA Declaration Order) established for the SFMM (Strategic

307. Pers. comm. with David Euler, 6 December 2005. See e.g. MNR, “FMP Notes Num-
ber 1A — Old Growth” (9 December 2004) (Category: Interpretation; Status: Final),
and MNR, “Forest Management Guidelines for the Provision of Marten Habitat
(Interpretation Note)” (30 September 2004).

308. MNR, Provincial Forest Technical Committee — Summary of Discussions (20 Octo-
ber 2004) at 2.

309.  Ibid.

310. See Westwind, “Forest Management Plan for the French-Severn Forest, Parry
Sound District, Southcentral Region, O.M.N.R,, for the 20-year period from April 1,
1999 to March 31, 2019” at 12: “Ideally, planning allocations should have been an
iterative process that involved running the habitat model to determine where the
areas of preferred habitat are, establishing tentative allocations which avoid critical
habitat areas, then re-running the model to determine the impact on habitat projec-
tions, revising the allocations where possible and running the model again. In addi-
tion, many of the areas of preferred habitat for the three species being modeled will
overlap, and if time had allowed, an effort would have been made to identify these
areas (easily done in ArcView) to avoid allocating in them. This would have been
particularly important for species that do not have critical habitat elements mapped
and identified such as pileated woodpeckers and marten and some components of
moose habitat such as late winter habitat. Unfortunately, this did not end up being
possible due to time constraints. Another consideration which makes it infeasible to
be doing this frequently is that producing a shapefile with the planned allocations is
very time-consuming and expensive.” See also G. Baskerville, “Implementation of
Adaptive Approaches in Provincial and Federal Forestry Agencies” (paper pre-
sented at the ‘Environmental Policy Seminar,” International Institute for Applied
Systems Analysis, Laxenburg, Austria, June 18-20, 1979).

311.  See Appendix 6.
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Forest Management Model) wildlife habitat matrix, other components
of the Strategic Forest Management Model or the Forest Management
Planning Manual. This doesn’t mean that species identified through the
habitat matrix have not, or will not, be considered through the guide effec-
tiveness monitoring programs developed in response to our work to over-
haul the suite of forest management guides.312

5.3.4.2 Emulating natural disturbance patterns

Under Ontario’s system of forest management guides, the primary
means for protecting wildlife from potential adverse effects associated
withlogging has been to plan to maintain representative distributions of
habitat for featured and indicator wildlife species across FMUs over
time. As aresult of past planning efforts, some FMUs contain landscapes
in which habitat is distributed in a “checkerboard” of alternating intact
and clearcut blocks.313 This approach to logging was based on a featured
species guideline for moose that sought to address that species’ predilec-
tion for forest edge (grazing in a clearing and then taking shelter in the
forest).314 Regarding habitat type, clearcut logging resulted in forest
conversion from softwood to hardwood species in some areas.315 In
addition, Ontario’s original featured species guidelines focused on spe-
cies (such as moose and deer) that thrive in early successional (or post
logging) habitat, which is characterized by young trees. In 1994, the
Environmental Assessment Board required the development of guide-
lines for two species associated with late successional (or old growth)
habitat: pine marten and pileated woodpecker.

Ontario’s forest management system is moving away from a focus
on species-based planning guidance toward a more landscape-based
approach, on the theory that if the forest can be logged and regenerated
inaway thatemulates the scale and pattern of deforestation and refores-
tation resulting naturally from forest fires,316 then ecosystem balance

312.  E-mail from [Senior Staff - MNR] to David Euler (23 June 2005) Re: Effectiveness
monitoring.

313. See Environmental Commissioner of Ontario, 2001/2002 Annual Report (Ontario:
Queen’s Printer, 2002) at 50.

314. W. Robert Watt & W. Robert Parton, “Applying the Edge: Area Ratio to Habitat
Management” (MNR Northeastern Science and Technology Technical Note 001,
August 1992), online: MNR <http:/ /nesi.mnr.gov.on.ca/spectrasites/internet/
nesi/media/documents/main/netn001.pdf> (date accessed: 24 November 2005).

315. See Sierra Club of Canada, “The State of Ontario’s Forests: A Cause for Concern”
(2002) at 5, online: Sierra Club of Canada <http://www.sierraclub.ca/national/
programs/biodiversity /forests/state-of-the-forests/scc-ontario-forests.pdf>
(date accessed: 12 December 2005).

316. Ontario, “Policy Framework for Sustainable Forests” (6 April 1994), s. 3.1 “Princi-
ples for Sustaining Forests: [...] - Forest practices, including all methods of harvest-
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may be maintained, since plant and animal species have adapted to peri-
odic catastrophic fire events and logging will, in part, counterbalance
the effects of fire control activities that are carried out for social and eco-
nomic reasons.317

Regarding habitat distribution, under Ontario’s Forest Management
Guide for Natural Disturbance Pattern Emulation 318 efforts are being made
to make post-logging landscapes more closely resemble post-fire scenar-
ios (large barren areas with stumps, logging debris and islands of trees
left standing; a strong emphasis on the use of prescribed burns to simu-
late chemical processes associated with forest fires; creation of irregular
forest edges; and large intact areas of forest left to provide “forest inte-
rior habitat” for those species associated with that type of habitat).319
There is also a sense amongst forest management planners that much of
the forest within the AOU needs to be “normalized” through logging to
counteract the effects of fire control (forest getting “too old”) and to
remove the checkerboard appearance of the landscape, and that spe-
cies-specific management guides that prevent logging in certain areas
may have the effect of unfairly prioritizing species conservation over
timber supply on some management units.320 In addition, there is con-

ing must emulate, within the bounds of silvicultural requirements, natural distur-
bances, and landscape patterns.” See also s. 2(3) of the CFSA: “The Forest Manage-
ment Planning Manual shall provide for determinations of the sustainability of
Crown forests in a manner consistent with the following principles:

1. Large, healthy, diverse and productive Crown forests and their associated eco-
logical processes and biological diversity should be conserved.

2. The long term health and vigour of Crown forests should be provided for by
using forest practices that, within the limits of silvicultural requirements, emulate
natural disturbances and landscape patterns while minimizing adverse effects on
plant life, animal life, water, soil, air and social and economic values, including rec-
reational values and heritage values.”

317.  Timber Class EA Decision and Reasons for Decision at 159.

318. (Version 3.1) (November 2001) (Ontario: Queen’s Printer, 2002).

319. Ibid.

320. Seee.g. “Forest Management Plan for the Brightsand Forest, Thunder Bay District,
Northwestern Region, MNR, Bowater Pulp and Paper Canada Inc. for the twenty
year period from April 1,1999 to March 31,2019” at 87: 2.3.2.3.2 Management Restric-
tions and Impacts of the Caribou Mosaic on Fibre Supply: “The application of the caribou
habitat mosaic restricts the ability to regulate and ‘normalize’ the forest. To normal-
ize the Brightsand Forest, the goal is to harvest as much older wood as possible
(‘oldest first principle’), while leaving some stands to be ‘stored on the stump’ for
harvest in later terms. It is recognized that harvesting using the ‘oldest first princi-
ple’ is limited by operational and economic factors, as well as modeling consider-
ations. Generally, the caribou habitat mosaic restricts harvesting operations to
within the A Blocks and to outside the mosaic area during the next twenty years
(some harvesting is permitted in by-passed areas and reserves adjacent to recent
cutovers for this five year term to minimize moose habitat and encourage caribou
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cern that forest management direction which seeks to ensure species
protection through specific habitat prescriptions may negatively affect
ecological balance if it is not consistent with simulating a post-fire land-
scape.321 For example, not logging in riparian buffer areas (which are
intended to protect fish habitat) may be unnatural.322 Federal and pro-
vincial scientists studying songbird diversity in riparian and upland
areas in northeastern Ontario have observed that “a greater understand-
ing of the importance of riparian habitats to songbird communities is
needed if we are to maximize the effectiveness of these regions for
conserving avian biodiversity in the boreal mixedwood forest.”323

The Provincial Technical Committee faced this issue when Ontario
was developing new forest management guidelines for the protection of
fish habitat in 2001. An MNR employee explained the compromise

habitat). However, from a wood supply perspective, the mature and over mature
timber in the caribou mosaic deferral blocks will continue to age and deteriorate
before they can be harvested. This results in additional inoperable areas, further
reductions in the future wood supply, and an imbalanced age class structure is
maintained on this forest because of the large proportion of area in E Blocks.” Ibid. at
84: “The forest industry remains concerned that the final decisions regarding har-
vest allocations on the Brightsand Forest tend to be weighted toward caribou
management at the expense of the forest based industry.”

321. ].M. Landstrom & R.S. Rempel, “Riparian Disturbance Rates in Natural and Man-
aged Landscapes of the Boreal Forest” in Proceedings of the Sustainable Forest
Management Network Conference; Advances in Forest Management: From
Knowledge to Practice (13-15 November 2002, Edmonton, Alberta) at 350: Abstract.
“The goal of riparian (shoreline) management is to protect water quality, fish habi-
tat and biodiversity. The Crown Forest Sustainability Act (1994) requires that forest
management emulate natural disturbance patterns. However, the Federal Fisheries
Act calls for the protection of fish habitat to have priority in areas where forest oper-
ations may affect lakes or streams. The Timber Management Guidelines for the Protec-
tion of Fish Habitat (MNR 1988) were developed to help managers plan forest
operations in accordance with the Federal Fisheries Act. These guidelines prescribe
30 to 90 m shoreline management areas around most streams and lakes in which
harvesting and silviculture activities are modified for the protection of the stream
and shoreline values. Although shoreline management areas are intended to pro-
tect shoreline areas they may be creating forests of unnatural composition and
structure. Wildfire does not follow the boundaries of shoreline management areas
and therefore may result in different shoreline disturbance rates than harvesting.
[...] The goals of this project are to provide scientific support for changes to riparian
area management policy, to provide information about the natural range of varia-
tion in riparian disturbance rates and to promote better and more defensible deci-
sions regarding shoreline management for natural disturbance emulation.”

322, Ibid.

323.  Erin Mosley, Stephen B. Holmes and Erica Nol, “Songbird diversity and movement
in upland and riparian habitats in the boreal mixedwood forest of northeastern
Ontario,” Can. |. For. Res. [forthcoming in 2006] at lines 46-48.
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reached between emulating natural disturbance patterns and specifi-
cally protecting fish habitat by retaining riparian tree buffers:

¢ Forest management activities can occur in the shoreline of lakes under
the proposed guidelines, consistent with the Fisheries Act, provided
several protection measures are followed.

e While considering that fires can burn to the shoreline, these guidelines
have taken the approach that the temperature should be maintained
and therefore shade should be retained.324

Logging in riparian areas can trigger a federal environmental assess-
ment, which in turn would require a consideration of logging impacts on
migratory birds as part of the assessment of the environmental effects of
the logging activity.325

Regarding habitat type, there is ongoing research regarding

whether species associated with old growth forests actually require old
growth forest habitat, or whether they simply require certain character-
istics typically associated with old growth forests, such as dead and
downed coarse woody debris.326 The answer to this question could

324.

325.

326.

MNR, Provincial Forest Technical Committee - Summary of Discussions (28 Febru-
ary 2001) at 3. See also MNR, “Forest Management Guide for Natural Disturbance
Pattern Emulation (Version 3.1)” (November 2001) at 16: “Disturbances in Areas of
Concern (AOC)” “The planning of forest management activities involves ensuring
that forest values sensitive to forest disturbance are adequately protected. The areas
around these sensitive sites are called AOCs and prescriptions are developed
within these AOCs to protect the identified value. As an example, the identified
nesting sites of bald eagles, great blue herons and ospreys are always protected with
no harvest and restricted harvest buffers to ensure that disturbance to the nesting
sites is minimized. If the coarse-filter attributes of the Natural Disturbance Pattern
Guide will not adequately protect these nesting sites, the species-specific fine-filter
guidelines will need to be applied (see Figure 2) [not reproduced herein].”

Under s. 46 of the Inclusion List Regulations, SOR/94-637 adopted pursuant to the
Canadian Environmental Assessment Act,S.C.1992, c. 37, an activity involving “harm-
ful alteration, disruption or destruction of fish habitat by means of the removal of
vegetation in or adjacent to a water body that requires the authorization of the Min-
ister of Fisheries and Oceans under subsection 35(2) of the Fisheries Act or authoriza-
tion under regulations made by the Governor in Council under that Act” is
considered tobe a “project” for which an environmental assessment must be carried
out under the Canadian Environmental Assessment Act.

MNR, Provincial Forest Technical Committee — Summary of Discussions (20 June
2002) at 4: “Marten Habitat Research Update — [MNR Senior staff - Name deleted]”
“[Name deleted] described the work done to date on marten as an indicator, and
whether martens actually do require old growth to sustain a healthy population. It
was observed that climate and weather also had a strong influence on marten popu-
lations, perhaps more than stand age in some areas. There is an assumption that
areas do notbecome sources for marten until the stands are 60 years old. The studies
may suggest that 60 years might be too high a threshold - maybe 40 years would be
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determine how long trees are left standing before they are logged, since
it may be found that it is possible, through silvicultural treatments, to
create forest conditions in a younger forest that resemble forest condi-
tions that would occur much later in a forest aging naturally.327 This is
important from a logging perspective, because trees left to grow too old
lose their value as merchantable timber. From a wildlife perspective, the
question is whether shortened “rotation times” can sustain wildlife pop-
ulations at historic levels, based on the amount, type and distribution of
habitat available on the landscape at any given time.328

5.3.4.2.1 The acceptable bounds of natural variation

In the forest management plans identified by the Submitters, for
each indicator species selected by the planning team, a “yield curve”
was produced showing how habitat amount for that species would
change on the FMU over time, as the selected management alternative

sufficient. This would increase the available wood supply. There was a question on
whether the research addresses whether there is adequate habitat protected. The
study may infer that the indicator species approach may not be the best guide. It
may also suggest that other species are better indicators. If marten is not a good indi-
cator species for old growth, this does not mean that there isn’t a need for old
growth. The study may show that core areas are still important for other values and
species. Arange of ages and core areas is likely to be required.” See also MNR, “FMP
Notes Number 1A — Old Growth” (9 December 2004) at 4: “The old growth policy
does not provide direction on whether old growth stands managed under the
shelterwood system can contribute towards achievement of the old growth indica-
tor in Figure A-5. Silvicultural prescription advice is found in the FMPM. The fol-
lowing is offered as a possible option. The planning team may wish to categorize
stands after the first pass of a 3 or 4 pass system (where old growth characteristics
are retained) as providing functional old growth for those species that desire it.
Since this option is not the same as old growth defined in the definition report,
planning teams should discuss this with their regional specialists;” and at 5:
“Silvicultural ground rules reflect the management techniques for providing struc-
tural attributes associated with old growth in managed stands.”

327.  See T.P. Sullivan et al., “Old-Growth Attributes in Intensively Managed Forests:
Integration of Stand Productivity with Mammal Diversity” in Proceedings of the
Sustainable Forest Management Network Conference; Advances in Forest Manage-
ment: From Knowledge to Practice (13-15 November 2002, Edmonton, Alberta).

328. See MNR, State of the Forest Report (2001) (Ontario: Queen’s Printer, 2002) at 4-84:
“Area Harvested and Average and Maximum Size of Clearcuts.” See also MNR,
“Habitat Management Guidelines for Warblers of Ontario’s Northern Coniferous
Forests, Mixed Forests or Southern Hardwood Forests” (1984) at 20: “On a short
term basis, warblers requiring mature forests will tolerate little more than selective
cutting of a few trees. They can be accommodated only through leaving large
patches of forest uncut, or by setting long rotation times so that there are always
large areas of mature to old growth stages available in any management area if
clearcutting is the procedure followed.”
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was implemented. This “curve” was then compared to another curve
representing a “natural benchmark scenario,” which is an estimate of
how much habitat would be available for that species in the FMU over
time in the absence of human intervention, an estimate based loosely on
modeling fire return intervals. A management alternative is considered
acceptable if preferred habitat amount for the species resulting from the
implementation of the management alternative doesn’t fall more than
twenty (20) percent below the lowest amount that would be available
in the “natural disturbance scenario.”32

Figure 6.  Yield curve showing projected reductions in sparrow habitat
over the course of 160 years under various forest management
alternatives relative to a natural benchmark scenario330
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329. Seee.g. MNR, “Landscape Analysis & Assessment Paper for Southcentral Region
Management Units — 2004 SCR FMP Teams” (draft) (30 January 2002) at 8-9:
“Bounds of Natural Variation:” “The natural benchmark, or ‘NULL’ scenario, is
supposed to portray forest development over time when subjected to forces of natu-
ral disturbance and succession. The results from the SFMM NULL cases are used to
establish upper and lower limits of sustainability for assessing Management Alter-
natives. To create the upper and lower acceptable levels for the four non-spatial test-
ing categories, construct two lines that are +20% of the maximum value (upper
level) and -20% of the minimum value (lower level) of the average Natural Bench-
mark Scenario (see figure 7) [not reproduced herein].”

330. MNR, “Forest Management Plan for the Temagami Management Unit, North Bay
District, Northeast Region, for the 20-year period from April 1, 1999 to March 31,
2019.” See explanation, supra note 329.
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MNR scientists have stated that under an ecosystem approach to
forest management, human activities are meant to be “at least impact-
neutral,”331 and it is MNR policy to “ensure that no species declines on a
provincial scale because of forest management activities.”332 However,
because there are no regional or provincial targets for wildlife habitat
other than the requirement, in Table A-2 of the 1996 Forest Management
Planning Manual, that the chosen management alternative not threaten
preferred habitat at the eco-regional scale, current MNR direction on
emulating natural disturbance scenarios allows forest management
planners to select management alternatives that will lead to a long-term
reduction in the amount of preferred habitat for migratory birds
included as indicators of sustainability in forest management planning
in Ontario.

5.3.5 Population objectives for wildlife

There has been debate regarding whether population objectives
for wildlife species (or habitat objectives as surrogates for population
objectives) should be incorporated into forest management planning in
Ontario. In the Timber Class EA Reasons for Decision, in 1994, the Envi-
ronmental Assessment Board made the following finding:

Also it is clear to us that today there is insufficient information about the
cause and effect linkages between specific wildlife habitat and population
levels in Ontario to move into management for quantified wildlife habitat
objectives as basic minimum requirements in timber management plan-
ning. [...] We believe that the mere quantification of one forest value (i.e.
timber) gives it neither priority nor elevates it in importance over the oth-
ers for which we are providing protection. We disagree that the key to ele-
vating other values is to set “objectives” for them. The Environmental
Assessment Act provides for equal protection of all forest values and we
believe that non-timber values share equally the protection of the Act with
timber. Simply setting targets as objectives for some or one of them does
not change this.333

Certainly Dean Gordon Baskerville indicated that he did not recommend
wholesale change in MNR’s current management approach. After
describing his preference for a management process using quantitative
predictive models more frequently than MNR does now, Dr. Baskerville
stated he would not replace the guidelines approach immediately.

331. Paul A. Gray & Robert J. Davidson, “An Ecosystem Approach to Management:
A Context for Wilderness Protection,” (2000) USDA Forest Service Proceedings
RMRS-P-15, Vol. 2 at 60.

332.  MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s Printer,
1995) at 14.

333. Timber Class EA Reasons for Decision and Decision at 289.
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MNR has indicated its appreciation of the need to move towards inte-
grated resource management generally and as we discuss in Chapter 11,
Condition 107 prevents MNR from backsliding on this commitment. We
also note that this commitment extends to the continuing review, develop-
ment and improvement of implementation manuals.

Atthe outcome of a Timber Class EA-mandated review of the oper-

ation and effectiveness of Ontario’s forest management guides con-
ducted in 2000, the authors stated:

In fact, it is difficult to gauge whether the level of protection afforded is
sufficient when the objectives stated in the guides are insufficient. For
example, the moose guide states:

The purpose of the guidelines is to assist resource managers in maintaining
or creating through timber management the diversity of age classes and spe-
cies of vegetation that provide habitat for moose.

Rempel, Elkie et al. (1997) expressed the impacts of the different distur-
bance and access scenarios in terms of moose density, which does not
appear to be the basis that the moose guideline authors would use to eval-
uate the success of the guide. However, Rempel, Elkie et al.’s conclusions
are stated in the terms that we feel most people would think appropriate
since we think that many people’s ultimate interest is not to create moose
habitat, but to maintain moose populations at some level while providing
hunting opportunities. If this is so, then it is not clear whether the guide-
lines are supporting the attainment of these overriding objectives. Fur-
thermore, it is not clear what these over-riding objectives are. To be able to
assess whether the moose guidelines are effective, it is necessary to answer
the following questions:

¢ What improvements in moose habitat, as measured by increase in car-
rying capacity or number of hectares of high quality habitat (or another
appropriate quantitative measure), are the moose guidelines intended
to produce?

e What is the expected impact of applying the guidelines on long-term
average moose populations?

e How much of the potential increase in populations will be translated
into hunting success?

It is not our [intention] to single out the moose guide for this sort of criti-
cism; similar questions can be asked with regard to most other values.
However, these questions cannot be answered even for moose, about
which relatively more is known than any other forest based species. While
Ontario had, at one time, a provincial moose population goal, it seems that
this has become largely irrelevant now as a policy driver.
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The foregoing suggests some of the limits of forest management in affect-
ing population levels — management affects both habitat and access but
populations of many species are also affected by hunting and trapping
pressure, and natural cycles. This suggests a need to integrate the manage-
ment of exploitation with management of habitat and access in order to
develop goals, objectives and strategies to manage many wildlife popula-
tions. The potential risk for the forest industry associated with the present,
unintegrated and goal-less system is that the industry will be largely
blamed if the population of a species should begin to decline, even if the
decline is caused by non-habitat related factors. Where wildlife is con-
cerned, we suggest that effects and effectiveness monitoring should be
concerned with both the provision of habitat and population levels (as
discussed more fully shortly).334

Ontario is working on the development of a series of new forest manage-
ment guides, with a particular emphasis on providing direction to forest
planners at ecologically-appropriate planning scales: landscape, stand
and site.335 There has been an expectation that the review and consolida-
tion of Ontario’s forest management planning guides will free up wood
supply to mitigate, in part, wood supply lost through creation of new
parks and protected areas in the AOU.33%6

At the landscape level, work continues on deciding whether and
how to strike a balance between emulating natural disturbance patterns
and attaining predefined wildlife habitat and/or population objec
tives.337 One example is the principle of “nonetloss,” a guiding principle

334. 2000 Report on Guidelines Review at 85.

335. See Forestry Guidelines Review, online: Wildlands League <http://www.wild
landsleague.org/forguide.html> (date accessed: 24 November 2005).

336. A review of Ontario’s forest management planning guidelines was one of the com-
mitments made by MNR in the March, 1999 Ontario Forest Accord (s. 27). On 15 June
2000, ata meeting of the Provincial Forest Technical Committee, an MNR employee
noted that “[w]hile it is anticipated that the review will lead to increased effective-
ness and efficiencies, it is not yet a quantitative mitigation tool, or one that can direct
other mitigating initiatives such as intensive forest management;” MNR, Provincial
Forest Technical Committee — Summary of Discussions (15 June 2000) at 6. At the
October 2000 meeting of this committee, the following was stated: “Still an expecta-
tion that the guideline review will produce more wood volume;” MNR, Provincial
Forest Technical Committee — Summary of Discussions (19 October 2000) at 2.

337. See MNR, Provincial Forest Technical Committee — Summary of Discussions (20
October 2004) at 8: “[MNR employee] provided some posters that illustrated the
outcome of forest management simulation modeling for the Lake Nipigon Forest
comparing the forest without landscape guides, with all the current guides and
with NDEPG (Ontario’s Forest Management Guide for Natural Disturbance Pattern
Emulation (Ontario: Queen’s Printer, 2004) only. The results compared harvest
and biodiversity indicators. He showed how they are beginning to develop effec-
tiveness monitoring. A Workshop will be used to compare alternative policies
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in federal policy on fish habitat338 and wetlands.33° The concept implies
that thereis a baseline amount of habitat (usually present or historic) and
that activities will not be allowed to result in a reduction of that baseline
amount, measured in terms of productive capacity34 (for fish habitat)
and function (for wetlands). This is achieved — depending on the circum-
stances — by not doing the activity, altering the activity, or creating new
fish habitat productive capacity or wetland functions elsewhere.

In a planning system that seeks to emulate natural disturbance
patterns, “no net loss” is interpreted by reference to a fluctuating
amount of habitat that a computer model predicts will be available on
the landscape over time in the absence of human intervention.34! In

(no guides, all current guides, NDPEG only, etc.) to the natural landscape pattern. In
the workshop expert opinion will be used to assign probabilities to the model out-
comes to help focus effectiveness monitoring and help develop efficient direction in
the guide.”

338. Fisheriesand Oceans Canada, “Policy for the Management of Fish Habitat” (1986) at
s. 2.2.1, online: Fisheries and Oceans Canada <http://www.dfo-mpo.gc.ca/can
waters-eauxcan/infocentre/legislation-lois/policies /fhm-policy /index_e.asp>
(date accessed: 24 November 2005).

339. Government of Canada, “The Federal Policy on Wetland Conservation” (1991):
“Goals” “[...] No net loss of wetland functions on all federal lands and waters,”
online: Government of Canada Depository Services Program <http://dsp-psd.
communication.gc.ca/Collection/CW66-116-1991E.pdf> (date accessed: 24
November 2005). Environment Canada’s, “Environmental Assessment Guideline
for Forest Habitat of Migratory Birds” (1998) at 15 states that the key to maintaining
the diversity of migratory birds found on the landscape prior to logging is “retain-
ing a forest landscape that has age-classes whose structure, function, and size most
closely approximate the full range of seral stages found under a natural disturbance
regime.” Atthe same time, it states that to maintain migratory bird habitatin forests,
asustainable forest management plan must, among other things, “ensure no netloss
of wetland functions in forests [...]” Ibid. at 16.

340. See Michael L. Jones et al., “ Assessing the ecological effects of habitat change: mov-
ing beyond productive capacity,” (1996) 53 Can. |. Fish. Aquat. Sci. (Suppl. 1) 446.

341. Westwind, “Forest Management Plan for the French-Severn Forest, Parry Sound
District, Southcentral Region, for the 20-year period from April 1,1999 to March 31,
2019” at 120. See also instructions from Ontario’s Forest Management Guidelines for
the Provision of Pileated Woodpecker Habitat (Version 1.0) (Ontario: Queen’s Printer,
1996) at 11. “5.2 Landscape Level Guidelines” “Landscape level guidelines will be
incorporated into FMPs using a habitat supply analysis (HSA) approach (see
Naylor 1994b). The specific steps recommended follow those outlined in the Forest
Management Planning Manual: Step 1. Identify the ecoregional context. Review
ecoregional analyses of pileated woodpecker habitat supply and any broad
ecoregional objectives or direction. Step 2. Based on information from step 1 and a
consideration of other forest objectives, set specific MU objectives for the supply of
pileated woodpecker habitat. For example, if the ecoregional analysis suggests
a long-term decline in habitat and the MU contains a large proportion of the
ecoregion’s preferred habitat, an objective of no net loss of preferred habitat might
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practice, a forest management planner has applied the concept as fol-
lows in developing his own objective for pileated woodpecker habitat:

3.3.1.3.3 Pileated Woodpecker Objective

e To protect preferred pileated woodpecker feeding, nesting and roost-
ing habitat.

The preferred management alternative from SFMM suggests a very slight
increase of 1.3% in the amount of preferred habitat over the next 20 years.
This means that for each 5 year planning period, there could be about 0.5%
increase in preferred habitat. Since [Ontario Wildlife Habitat Assessment
Model] calculates that there is presently 177,878 ha of preferred habitat,
the 20 year spatial habitat target therefore becomes 180,012 ha. The objec-
tives for pileated woodpeckers focus on ensuring that there is no loss of
their preferred habitat.

Strategies for Pileated Woodpecker — The objective will be met by:

a) continuing to identify habitat values through inventory and assess-
ment programs and ensuring that these values are considered in the
forest management planning process; and by,

b) ensuring that the total area of pileated woodpecker habitat is not
allowed to fall outside the acceptable range for natural distur-
bance.342

As described above, under Ontario’s forest management planning sys-
tem, the “acceptable range for natural disturbance” includes a reduction
in habitat amount of up to twenty (20) percent starting from the lowest
amount of habitat expected to be available on the landscape within the
next 160 years, based on computer modeling of natural disturbance sce-

342.

be proposed. Step 3. Identify management alternatives. One alternative might be to
provide a sustainable supply of timber products while ensuring the area of habitat
does not fluctuate through time by more than a specified amount. Step 4. Use SEMM
to forecast the effect of each management alternative on the long-term supply of pil-
eated woodpecker habitat and other plan objectives. Step 5. Identify the prelimi-
nary preferred management alternative considering, among other objectives, those
set for pileated woodpecker habitat in step 2. Step 6. Use the PWPHSM (pileated
woodpecker habitat supply model) to identify eligible stands that represent pre-
ferred habitat for pileated woodpeckers. Use this information when making the ini-
tial allocation of stands for harvest (e.g., see Appendix 3) [not reproduced herein].
Step 7. Input planned depletions into the PWPHSM and forecast impact of the pre-
liminary preferred management alternative on habitat supply. Step 8. Based on
results from step 7, modify stand allocations as necessary. Appendix 3 provides a
simple example of how HSA can be used to manage the supply of pileated
woodpecker habitat during development of a FMP.”

Ibid.
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narios.343 MNR has stated that once the requirement to stay within the
range of +/- twenty (20) percent of the “extremes” of the natural bench-
mark scenario is met, all management alternatives are “equal:” no pref-
erence will be given to a management alternative just because it most
closely emulates the natural benchmark scenario.344

Computer models make assumptions about the ability of forest
harvesting and silvicultural practices to emulate natural disturbance
patterns, but required information on natural disturbance patterns is not
yet available.345 There is disagreement in Ontario regarding the degree
to which forestry is additive to forest fires or supplants forest fires
(because fires are being put out).346 In addition, while the emphasis is on

343. MNR has explained: “Plus or minus 20% of the Natural Benchmark Scenario repre-
sents a realistic set of acceptable levels given the natural variability and uncertainty
associated with estimates of disturbance rates, succession rates, and post-succes-
sion transition rates;” MNR, “Landscape Analysis & Assessment Paper for South-
central Region Management Units —2004 SCRFMP Teams” (draft) (30 January 2002)
at12.

344. Ibid. at 13: “While Management Alternative 3 may be closer to the natural bench-
mark scenario, it would simply receive a ‘pass’ and be counted the same as any
other alternative that is acceptable.”

345. See Ontario Forest Research Institute, “An analysis of literature on natural fire
disturbances in relation to Ontario’s Forest Management Guide for Natural Distur-
bance Pattern Emulation” (Ontario: Queen’s Printer, 2004) at i: “Overall, the pub-
lished knowledge is not adequate to understand the stochasticity and variability in
spatial patterns of fires and post-fire residuals associated with fire regimes in boreal
and near-boreal forests.”

346. See MNR, Forest Management Guide for Natural Disturbance Pattern Emulation (Ver-
sion 3.1) (Ontario: Queen’s Printer, 2002) at 3: “Showing movement towards a more
natural frequency distribution of disturbance sizes (i.e. clearcut and fire “patches’
combined) is a requirement in forest management planning (see Page A-63, Forest
Management Planning Manual FMPM). It is important to understand that in meet-
ing this requirement, planning teams will allocate the harvest in such a way as to
complement, not supplant, the historical natural fire size frequency distribution.
For example, if a particular region has had a number of recent large fires, large
clearcuts normally would not be planned.” See also S.R.J. Bridge, “Spatial and Tem-
poral Variations in the Fire Cycle Across Ontario,” MNR Northeast Science and Tech-
nology Technical Report TR-043 (Ontario: Queen’s Printer, 2001); Abstract: “Estimates
of the disturbance rate by wildfire enter into calculations of predicted wood and
habitat supply used in Ontario’s forest management planning process. Inaccurate
estimates compromise our ability to manage in a sustainable way and to predict sus-
tainable harvest levels. Current estimates used by forest managers come from
nonspatial data sets. Here, more accurate estimates are made using spatial data
that recently became available in Ontario and more rigorous analysis techniques.
Spatial patterns show a trend from shorter fire cycles in the northwestern part of the
province to longer fire cycles in the northeastern and southern parts. The trend
matches well with known climate and fragmentation trends across Ontario and
into Quebec. The length of time period over which to estimate the fire cycle is
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emulating disturbance patterns (rather than chemical processes) associ-
ated with natural disturbances such as fires, Ontario’s Forest Manage-
ment Guide for Natural Disturbance Pattern Emulation states: “[...] the
importance of using prescribed burning as frequently as possible as a
silvicultural treatment to better simulate what fire would do cannot be
overemphasized.”34” The Environmental Commissioner of Ontario has
pointed out that the use of prescribed burns has dropped dramatically
since the early 1990's,348 and at a meeting of the Provincial Policy
Committee, an MNR expert on fire management commented that
“[plrescribed burns are useful but would need highly trained experts
with knowledge of risks and liabilities. The Nakina tragedy with Junior
Rangers was noted as being a large factor in the reduced number of pre-
scribed burns. It is still a sensitive issue, and it would be difficult to gain
acceptance.”349

Atthelandscapelevel, road planning remains a concern as regards
setting population objectives (or habitat objectives as surrogates for
population objectives) for wildlife in a forestry context.350 That is
because unlike natural disturbances, logging roads open the way for
development pressure from other industries and provide access to the

also examined. Fire cycles are estimated by drawing data from a single, homoge-
neous time-since-fire distribution that spans the period from 1921 to 1995. This is a
much longer period than has been used previously and produces estimates with
considerably less variability between management units. The results of this study
do not support the widely held belief that since 1950 fire suppression has reduced
the average annual area burned within most of the area subject to forestry opera-
tions. This may have significant implications for forest management planning in
Ontario.”

347. Ibid. at 14.

348. Environmental Commissioner of Ontario, 2004/2005 Annual Report (Supplement)
(Ontario: Queen’s Printer 2005) at 204: (Review of MNR's Forest Fire Management
Strategy) “The ECO (Environmental Commissioner of Ontario) also is concerned
with the minimal role that is outlined in the strategy for the usage of prescribed
burns. [...] In 1990/1991, MNR stated that 6,166 ha of Crown land had undergone
prescribed burns. A decade later, the ministry reported an almost ten-fold decrease
to only 711 ha of Crown land. This trend has been accompanied by a decrease in the
number of prescribed burns in the Area of the Undertaking for commercial forestry
and many years have not even had a single prescribed burn occur.”

349. MNR, Provincial Forest Policy Committee — Summary of Discussions (16 Novem-
ber 2000) at 4.

350. See Wildlands League & Sierra Legal Defence Fund, The Road Less Travelled? A report
on the effectiveness of controlling motorized access in remote areas of Ontario (Toronto:
Global Forest Watch/Global Forest Watch Canada, 2003). See also Provincial For-
est Technical Committee — Summary of Discussions (16 December 1998) at 3 and
Provincial Forest Policy Committee — Summary of Discussions (9 December 2003) at
5-6.
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land base for humans (and invasive species).35! The attendant impacts
on wildlife such as those associated with increased hunting and fishing
pressure332 are considered to be “confounding factors” that impact the
ability to assess any short and long-term effects of logging on wildlife
populations.35 In the absence of more information on the impact of these
other factors on wildlife populations, it is difficult to hold the logging
industry to account for achieving predetermined wildlife population
objectives.354

On the other hand, modeling tools require objectives to be set for
values included in planning. During a presentation on landscape guide
development that was made to the Provincial Technical Committee in
2004, guide developers commented on the need for higher order direc-
tion as a precondition to the use of a landscape guide during forest man-
agement planning:

The Development Team has been working with the Blueprint straw dog
and discussing what is possible at each scale from landscape to site with
eco-section in between. [Name deleted] asked PFTC (Provincial Forest
Technical Committee) for a process of apportioning direction to the FMU

351.  See Stephen C. Trombulak & Christopher A. Frissell, “Review of Ecological Effects
of Roads on Terrestrial and Aquatic Communities,” (2000) 14 Conservation Biol-
ogy No. 1, 18.

352. See Timber Class EA Reasons for Decision and Decision at 127: “On the issue of
excessive hunting or trapping associated with forest roads, MNR said it usually pre-
fers placing direct controls on wildlife harvesting, rather than using road closures or
restrictions. MNR’s use of a moose tag quota system is unpopular with hunters and
we received evidence from the OFAH (Ontario Federation of Anglers and Hunters)
showing that the number of moose tags declined from 44,830 in 1984 to 34,215 in
1988 (trans: vol. 105, pp. 17682-83).”

353. In commenting on MNR'’s draft Declaration Order for the extension of the Timber
Class EA, Environment Canada stated in June 2002: “MNR recognizes that wildlife
populations fluctuate as a result of many factors such as predation, weather, hunt-
ing, habitat, and disease, and that each of these factors varies with species, time and
location (p. 156, p. 19). It is noted that “effects monitoring’ is accomplished through
scientific studies that survey and record the effects of certain ‘operations’” on the eco-
system (p. 141, line 26). We recommend that MNR be required to design monitoring
studies to specifically separate the effects of various forestry practices on migratory
bird populations from effects due to other confounding factors. EC would like the
opportunity to comment on studies designed to investigate the impact of forestry
operations on migratory bird populations;” letter from Head, Environmental
Assessment Section, Environment Canada — Ontario Region to Project Manager,
Timber EA Renewal Project, Ontario Ministry of the Environment (17 June 2002)
at 2.

354.  Ibid.
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scale. For example the most effective apportioning of marten habitat355
across an ecoregion may not be equal to all management units. How far
does the landscape guide go with its direction.

This is a similar question to the land use planning process at similar scales
and some meshing needs to occur. There may also be direction from other
sources to local planning teams possibly with analytical teams at the right
scale.

Unlike other guides with generic quantitative requirements, the land-
scape guide will provide a template that needs decisions before it can be
applied at the forest management unit scale. The guide will provide some
direction for appropriate application based on ecology, but does not con-
sider the social and economic values.356

The outcome of the modeling process, for any given value,

depends on whether the value is entered into the model as a “constraint”
(model must achieve specific objectives for that value) or as a “target”
(objectives are set for the value, but the model can strike a balance
between achieving objectives for this value and other values).35” When a
value (such as migratory bird habitat) is used only as an “indicator of
sustainable forest management,” it is not entered into the model as a
constraint or a target, but modeling results are assessed in light of
requirements associated with the indicator value.358

355.

356.

357.

358.

A “featured” indicator species for old growth forests. See Timber Class EA Reasons
for Decision and Decision at 390-91: “The evidence of Dr. Thomas and Dr. Euler
indicates that adding featured species which require old growth, in addition to the
existing ones which favour early successional stages of forest, will provide habitat
for some of the other 30% of species. Specifically, pine marten and pileated wood-
pecker make good choices because there is a significant amount of information
available, such as Dr. Ian Thompson’s work on the pine marten (trans: vol. 383, pp.
66143-50), so that guidelines can be prepared and put into use relatively quickly. We
are therefore ordering in Condition 94 that these two species be added as featured
species in the forest regions recommended.”

MNR, Provincial Forest Technical Committee — Summary of Discussions (28 April
2004) at 4-5.

See e.g. MNR, Provincial Forest Technical Committee — Summary of Discussions
(16-17 January 2002) at 1, 3: “A Review of Selected Forest Management Guidelines with
Respect to the Emulation of Natural Landscape Patterns: An assessment of Two Simulated
Guideline Application Scenarios [...] Wood volume is a target (but not a constraint),
and is held at the same figure for all management scenarios. Volume target was not
achieved on all runs. It is possible to run the model with drivers other than wood
volume such as caribou habitat. The current use of caribou habitat may be overly
constraining the model after 40 years.”

See FMPM 1996, Table FMP-5, s. 5.3.3.2.3, above.
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Witnesses speaking on behalf of MNR at the Timber Class EA hear-
ings in the early 1990's commented on the need for making higher order
decisions about values to be managed for:

Dr. Abraham and Mr. Kennedy also argued that biological diversity is
affected by more than timber management, that MNR is in the process
of developing a ministry-wide policy framework for biodiversity, and
shouldn’t be constrained by any terms and conditions mandated for tim-
ber management. MNR also argued that landscape management would
require decisions to be made at management levels well above the forest
management unit level (concerning which values to manage for, and what
the objectives would be) before it could be used operationally in timber
management planning (MNR Final Argument, p. 825).359

5.4 Whether nests of migratory birds were protected during logging
identified by Submitters

The Secretariat inquired whether attempts were made to comply
with s. 6(a) of the MBR during logging identified by the Submitters. The
Secretariat began by examining the requirements of the forest manage-
ment planning system in Ontario, and then reviewed FMPs identified by
the Submitters.

5.4.1 Requirements of Ontario’s forest management planning system

It is not clear whether compliance with s. 6(a) of the MBR is a
requirement under the legal and policy framework surrounding the
CFSA. MNR's Independent Forest Audit Protocol states:

The harvesting operations must be conducted in compliance with all cur-
rent laws and regulations and in accordance with all the planning activi-
ties of the FMP and the AWS (Annual Work Schedule)360

and it instructs auditors as follows:

Select a sample of harvesting operations from those areas where opera-
tions have been conducted during the five-year period of the audit. [...]
1. Determine whether the harvest operations have been conducted in com-
pliance with all laws and regulations. Assess whether the compliance plan
and monitoring program have been followed.361

359. Timber Class EA Reasons for Decision and Decision at 397.
360. MNR, “Independent Forest Audit Protocol (Draft)” (March, 2001) at A-27.
361. Ibid.
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In addition, the Forest Resource Assessment Policy states:

Levels of forest use, including timber production, must be:

® Responsive to changes in environmental concerns, industrial demand
and societal needs; and

¢ Practical to ensure that policy development and legal reform occur con-
sistent with overarching federal and provincial laws and policies,
within the context of existing and future priorities and fiscal and/or
human resource capabilities (i.e. the reasonable relationship princi-
ple).362

On 15 January 1997, the Enforcement Section of MNR’s Field Ser-
vices Division issued Bulletin CFSA 005 entitled “Index to Non-CFSA
Related Legislation Affecting Forest Operations in Ontario.” Federal
legislation included in this bulletin was the Criminal Code and the Fisher-
ies Act. Also included in the list was Ontario’s Game and Fish Act,363
which at s. 60 contained the following prohibition:

60. (1) Except with the written authority of the Minister and subject to such
terms and conditions as he or she may impose, no person shall take a game
bird by any means for education or scientific purposes.

Eggs and nests protected

(2) No person shall take, destroy or possess the eggs or nests of any game
bird, except with the written authority of the Minister to take, destroy or
possess the eggs or nests for educational or scientific purposes.

While the MBCA was not listed in the index to non-CFSA related legisla-
tion, nests of migratory game birds (protected under the MBCA) were
protected under Ontario legislation that was included in the list of “leg-
islation affecting forest operations in Ontario.”

In 1999, the Game and Fish Act was replaced by Ontario’s Fish and
Wildlife Conservation Act, which provides, at s. 7:364

Nests and eggs

7. (1) A person shall not destroy, take or possess the nest or eggs of a
bird that belongs to a species that is wild by nature.

362.  MNR, Forest Resource Assessment Policy (Version 2) (Ontario: Queen’s Printer, 2003)
at 6. The Secretariat did not locate any information on the “reasonable relationship
principle.”

363. RS.O.,c Gl

364. S.0.1997,c. 41.



112

FACTUAL RECORD: ONTARIO LOGGING SUBMISSIONS

Exceptions
(2) Subsection (1) does not apply to the nest or eggs of an American
crow, brown-headed cowbird, common grackle, house sparrow,
red-winged blackbird or starling.

Authorization

(3) Subsection (1) does not apply if the person has the authorization of
the Minister.

Migratory birds

(4) This section does not apply to nests or eggs that are subject to the
Migratory Birds Convention Act, 1994 (Canada). 1997, c. 41, s. 7.

Consequently, since the coming into force of the Fish and Wildlife Conser-
vation Act, nests of birds covered by the MBCA are no longer protected
under Ontario legislation.

The Secretariat enquired into the administration of s. 7 of the Fish

and Wildlife Conservation Act to determine whether it may result, indi-
rectly, in the protection of nests of birds covered by the MBCA. In regard
to the Fish and Wildlife Conservation Act, MNR’s Forest Compliance Hand-
book365 states:

The Fish and Wildlife Conservation Act
Purpose

To provide for the management, perpetuation and rehabilitation of the
wildlife resources in Ontario, and to establish and maintain a maximum
wildlife population consistent with all other proper uses of lands and
waters.

Policy

It is the policy of the Ministry that staff will be guided by the following
procedure directives when considering compliance measures under the
FWCA relative to forest operations activities in Ontario.

Any questions regarding the interpretation of the FWCA and/or any of
the associated directives should be discussed locally and, if necessary
directed through your District Enforcement Supervisor to Enforcement
Section.

365.

Revised March, 2000 (For Internal Use Only), s. IV.
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The Enforcement Section of MNR'’s Field Services Division has a
procedure dated 1 July 1999 entitled “Damage or Destroy Nests or Eggs”
that is reproduced in the Forest Compliance Handbook and provides, in
regard to s. 7 of the Fish and Wildlife Conservation Act:366

INFRACTION

A person unlawfully destroys, takes or possess [sic] the nest or eggs of a
bird that belongs to a species that is wild by nature.

REMEDIES AND ENFORCEMENT

APPLICATION

Sections 97(1), 102(1),
FWCA-Court Action

Fine of not more than $25,000, impris-
onment of not more than 1 year, or
both if convicted

102(3)

Fine of not more than $100,000,
imprisonment of not more than two
years or both if the offence was com-

Utilize where a person has not exer-
cised all due diligence to prevent the
commission of the offence or the per-
son honestly and reasonably believed
the [sic] existence of facts that, if true,
would render the person’s conduct
innocent.

mitted for commercial purposes.

Also since 1999, MNR has a policy that provides as follows:367

The Fish and Wildlife Conservation Act, prohibits the destruction, taking or
possession of nests or eggs of a species of bird which is wild by nature.
There are three exceptions: if the species of bird are listed in Subsection
7(2) of the Act, if the person who takes, possesses or destroys the nests or
eggsis authorized to do so by the Minister, or if the nest or eggs are those of
birds that are subject to the Migratory Birds Convention Act, 1994 (Canada).
This section provides protection to a great number of birds including rap-
tors and nongame birds.

This policy/procedure provides direction on the types of activities for
which an authorization may be issued and the process for authorization.

PROGRAM DIRECTION
Subsection 7(2) of the Act exempts specific species of birds from the prohi-

bition set out in this section. They are American crow, brown-headed cow-
bird, common grackle, house sparrow, red-winged blackbird and starling.

366.
367.

Procedure No. ENF 19.02.02.
MNR, “Authorization of Destruction/Possession of Nests and Eggs,” WilPp.6.2.5
(31 March 1999).
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No authorization is required to possess, take and/or destroy the nest or
eggs of these birds.

The prohibition in the Act does not apply to migratory birds as defined
and protected by the Migratory Birds Convention Act (MBCA). Individuals
seeking authorization related to birds protected under the MBCA should
be directed to the nearest office of the Canadian Wildlife Service.

The intent of Section 7 is to prevent the destruction of active nests and/or
eggs. It is not however, intended to change our present approach regard-
ing ongoing activities such as forest harvesting, road construction and
other similar development activities. The following direction should be
interpreted using this intent.

Forest harvesting operations

On Crown lands cutting guidelines are in place, to protect identified nest-
ing areas for a number of bird species. These guidelines will continue to
provide guidance regarding these operations. On private lands, landown-
ers will be encouraged to protectimportant nest sites. Destroying an active
nest (with eggs or young) is illegal under section 7, however the circum-
stances will have to be reviewed on an individual basis and in consider-
ation for the intent of this section. Landowners will be encouraged to
protect nests at times when not being used as well as for species which use
the same nests for a number of years.

5.4.2  Forest management plans identified by Submitters

Within the context of forest management in Ontario, in order for a

migratory bird nest to be protected during logging, the nest in question
must be identified prior to or during logging, mapped as a “known
value,”368 and then protected as an “area of concern” or “AOC” by not
felling the tree in which the nest is found and leaving a buffer of trees
around that tree. Under Ontario’s forest management system, “values”
that are not “known values” are not mapped, are not recorded as areas
of concern, and are afforded no special protection during logging.369

368.

369.

In Ontario’s Natural Resource and Values Information System (NRVIS), online:
University of Waterloo <http://www.lib.uwaterloo.ca/locations/umd/digital /
nrvis.html> (date accessed: 29 November 2005).

See Ontario, Forest Information Manual (1 April 2001), 4.0 “Values Information” at
36-7: “Values are features, benefits, or conditions of the forest that are linked to a
geographic area, that are of interest from various points of view, and that must be
considered in forest management planning. Values information can be provided by
any person or party at any time. [...] A listing of values classified into timber and
non-timber groups is contained in Appendix II of this manual. [...] Non-timber
values include such features as cultural heritage sites, native values, and critical
wildlife and fisheries habitat areas, such as mineral licks, raptor nests, or spawning
areas;” and ibid. at Appendix II “Listing of Values by Group, Class and Feature Type
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Ontario’s regulatory framework for forest management requires that

/ Wildlife / Nesting Site / Cooper’s Hawk; Eastern Bluebird; Great Blue Heron
Nesting Site/Colony; Peregrine Falcon; Pileated Woodpecker; Red-Shouldered
Hawk; Snow Goose Nesting Site/Colony; Trumpeter Swan; Sandhill Crane; Red
Tailed Hawk; Other Bird Species — Nesting Sites”). Ibid. at 40: “Part A, Section 1.4.4
of the FMPM states the requirement for the MNR to produce values maps for each
forest management unit. Values maps provide a summary of the geographic
location of known values about which further inventory information is available
[emphasis in original]. A value is considered to be a known value when there is suffi-
cient information to describe its geographic location and its basic features. Known
values must be considered in forest management planning. The MNR shall deter-
mine if a value can be treated as a known value based on the available information
and in consideration of the standards described in Section 4.2 and the roles and
responsibilities described in Section 4.3. [...] The MNR must ensure that information
about non-timber values is collected in accordance with the standards described in
Section 4.2 and must ensure that priority is given to those values that are affected by
proposed and optional areas of forest operations for the term of a forest manage-
ment plan that is under preparation. The MNR must also ensure that the responsi-
bilities to meet these requirements are not transferred to SFL holders (plan holders)
or other forest resource license holders. [...] Values that are displayed on maps and
are considered in forest management planning must be supported by further infor-
mation gathered or created from inventories, surveys, tests, or studies (referred to
as source data and information).” Ibid. at 17: “The Crown shall not claim ownership,
copyright or intellectual property rights to source data, records and information
that are created by forest resource license holders and are provided to the MNR.
Source data, records, and information that are provided to the MNR are not subject
to the copyright and ownership provisions of Section 1.2 of this manual and will
normally be treated as confidential information. Source data, records and informa-
tion may include, but are notlimited to: aerial photographs; satellite imagery; maps;
surveys; tests; studies; inspections; past and current records; pre- or post-opera-
tional field cruises; permanent or temporary sample plots; any data or information
which has been collected and used to create, or support the creation of, information
and information products prescribed by this manual.” Ibid. at 40-41, 44: 4.2 “Stan-
dards for Values Information” “The standards described in this section identify the
information required to treat a value as a known value. This information consists of
two parts: a geographic location and a basic description for each feature. Informa-
tion that meets these standards is considered to be conclusive information that is
required to confirm and verify the presence and characteristics of a value. Only
known values shall be depicted on values maps and considered in forest manage-
ment planning. [...] Values described by point spatial features have no perimeter, no
area and no measurable length when portrayed on operational scale mapsheets.
Examples of these values are raptor nests, mineral licks, outpost camps, trapper cab-
ins [...] Sustainable forest license holders (plan holders) and the MNR will provide
each other with coverages that contain geographic information about values in
accordance with the requirements described in Section 4.1 and in a specific digital
form as described by the conditions in Section 4.5. These spatial standards apply to
SFL holders (plan holders) and the MNR but do not apply to other forest resource
licence holders. [...] The basic description of the features of a value must provide
sufficient detail to allow planning teams to determine the appropriate AOC (area of
concern) prescriptions and road locations to protect the existence, integrity, and
health of a value.”
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known values be considered during forest management.370 There is no
legal or policy guidance, of which the Secretariat is aware, spelling out
what it means to “consider” a value.37!

There is area of concern planning for raptor and great blue heron
nests,372 and it is more common in the more southerly Great Lakes St.
Lawrence forest than in the Boreal.373 This discrepancy results from the
use of different harvesting methods.374 In the central mixedwood for-
ests, shelterwood or selection harvesting is more often done, and these
systems require tree markers to walk the forest in advance of logging, to
identify the trees to be felled. Raptor and great blue heron nests are spot-
ted during the tree marking process. As a result, their precise location is
known, and they may be protected as known values during subsequent
logging operations. In the north, where clearcut logging is the primary
harvesting method, aerial surveys are the principal means of identifying
raptor and great blue heron nests before logging, but these are only done
by MNR when funding is available, and are not always considered reli-
able.375 Area of concern planning is not done for nests other than raptor
and great blue heron nests.376

370. Ibid. at 36. In an independent forest audit report issued in 2003, the audit firm com-
mented: “A thoughtful ecosystem management approach has figured largely in
harvest layout and operations on the White River Forest. Inadequate funding for
values collection is an issue on this Forest, as it is on most other Crown forests in
Ontario;” ArborVitee Environmental Services Ltd., “Independent Forest Audit of
the White River Forest — 1999-2003 Final Report” at 97.

371. See MNR, Forest Operations and Silviculture Manual, 1st ed. (Ontario: Queen’s
Printer, 1995) at 1: “Rather than give forest managers a set of strict rules that mustbe
followed, Ontario relies on the professional judgement, within a set of broad guide-
lines and principles, of the people given the responsibility to manage the forest
resource. These guidelines and principles are spelled out in a number of publica-
tions and directives, all of which are described in this Manual. This manual is a
directory of the various guidelines and direction which a resource manager must
consider during the preparation and implementation of forest management plans
[emphasis in original].”

372.  See MNR, “Habitat Management Guidelines for Cavity Nesting Birds in Ontario”
(1984); online: MNR <http:/ /www.mnr.gov.on.ca/mnr/forests/forestdoc/guide
lines/pdfs/cavity.pdf> (date accessed: 28 November 2005).

373.  Pers. comm. with David Euler (29 September 2005).

374.  Ibid.

375.  See “Forest Management Plan for the Brightsand Forest, Thunder Bay District, North-
western Region, MNR, Bowater Pulp and Paper Canada Inc. for the twenty year
period from April 1, 1999 to March 31, 2019” at 56: “Eagle, osprey and herons are
included in the SEFMM (Strategic Forest Management Model) assessment because
objectives have been developed for these species. Generally, the SFMM model is too
coarse to identify the specific habitat required for nesting by these birds. The suitable
canopy trees required by these species may not be identified in the Forest Resources
Inventory.”

376. Pers. comm. with David Euler (3 December 2005).
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The Secretariat asked Dr. Fiona Schmiegelow whether full compli-
ance with s. 6(a) of the MBR - avoiding all trees with migratory bird
nests —is possible, in a logging context. Dr. Schmiegelow explained that
it would be virtually impossible and impractical to locate every migra-
tory bird nest protected under the MBR prior to logging, since many
migratory bird nests are small and are hidden high in the upper forest
canopy or are ground nests concealed in the forest floor.37” Furthermore,
if a nest were located and moved to another location prior to logging, it
might be abandoned378 (and under the Act, “disturbing” a nestis also an
offence). In addition, if logging were scheduled to take place outside the
nesting season, this would not rule out post-nesting season destruction
through logging of those nests that may have been reused the following
season3”? (and in fact, the Act does not require proof that a nest is in use
to establish a violation; the Secretariat is not aware of any federal
enforcement policy direction in this regard).

The Secretariat asked Dr. Schmiegelow whether the percentage of
the land base within the AOU that has been protected from logging (in
parks and protected areas) is sufficient to sustain migratory birds on a
population basis (i.e. whether these areas, on their own, are sufficient to
ensure that “common birds remain common”380). She said no.381 She
added that even an increase in parks and protected areas to 25% of the
AOU would be insufficient on its own to achieve such an objective,
meaning that within the AOU, under current land use designations, one
must rely on the logging industry to ensure that sufficient suitable
habitat is also left on the intervening landscape for the maintenance of
migratory bird populations.382 MNR has instructed forest management
planners to include provincial parks and protected areas located within
their FMUs in calculating available habitat for old growth dependent
species, though it requires preparation of an up-to-date forest inventory
for the relevant park or protected area.383 MNR recognizes, however,
that “Ontario Parks and Field Services are under no obligation to main-
tain areas of marten habitat within parks and protected areas that may
be used in forest management planning,” though it adds that “Ontario
Parks, through their involvement in the preparation of individual forest
management plans, will be made aware of the use of parks in determin-
ing and meeting core habitat targets.”384

377.  Pers. comm. with Fiona Schmiegelow (14 December 2004).

378.  Ibid.

379.  Ibid.

380. See Partners In Flight Canada, online: CWS <http:/ /www.cws-scf.ec.gc.ca/birds/
Ib_ot_e.cfm> (date accessed: 25 October 2005).

381. Pers. comm. with Fiona Schmiegelow (14 December 2004).

382.  Ibid.

383. See MNR, “Marten Habitat Guide Interpretation Note” (30 September 2004) at 8.

384. Ibid.
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Ontario has recognized the importance of ensuring that activities
onintervening landscapes do not compromise the ecological integrity of
parks and protected areas, and has expressed confidence that logging
does not pose a threat in this regard:

About 70 percent of the planning area has been placed in a general use des-
ignation. This designation includes all Crown lands not placed into a spe-
cific designation or EMA (Enhanced Management Area). A full range of
resource and recreational uses can occur in General Use Areas. Manage-
ment of General Use Areas will occur in the context of maintaining ecolog-
ical sustainability. There is an extensive set of legislation, policy and
guidelines that will support and direct management actions in General
Use Areas. In the short term, further planning in General Use Areas will
primarily occur through the forest management planning process. This
planning is required to consider a broad range of objectives. For example,
there are many forest management guidelines that provide specific direc-
tion for the management or protection of significant natural values. Plan-
ning in General Use Areas will also need to consider implications of
management actions on adjacent land use designations or EMAs. For
example, the new protected areas have been delineated on the basis that
extensive buffering is not required, because of the ecologically sustainable
management that will occur on adjacent lands. Appendix A, which out-
lines area-specific policies, does not include policies for areas that have
been identified for general use. In many situations, existing DLUGs (dis-
trict land use guidelines) provide relevant resource management direc-
tion for General Use Areas. More specific identification of policies for
these areas will occur during future planning.385

However, independent auditors have noted that relying on the forest
management system to address a range of concerns not directly related
to logging can lead to conflict with other forest users:

The Need for Land Use Planning

The Audit Team believes that the most serious issue regarding the man-
agement of the White River Forest is related to the inter-relation between
forest management planning and land-use planning. The forest manage-
ment planning process has become so encumbered with land use planning
issues that the potential exists for the Forest’s socioeconomy to suffer.
Because Ontario does not have a currentland-use planning process within
which issues regarding land-use zoning and planning on Crown lands can
be effectively addressed, Forest Management Plans have become the de
facto arena for tackling these problems. At present, 11 environmental
assessment “bump-up” requests386 have been received for the 2003 Plan.

385. See MNR, “Ontario’s Living Legacy Land Use Strategy” (Ontario: Queen’s Printer,
1999) at 25.

386. The Timber Class EA allows the public to request Ontario’s Ministry of the Environ-
ment to conduct an environmental assessment of an individual forest management
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The Audit Team believes this is more than has been received for any other
Forest Management Plan undertaken in the province. Complex issues face
the Forest regarding access, remote and road-based tourism, and because
of its proximity to Pukaskwa National Park. This audit’s most important
recommendation calls for a land use plan to be developed for the sub-
region in which the White River Forest exists.387

The Secretariat asked Dr. Schmiegelow to review and comment on

the findings of Dr. Euler’s analysis of Table FMP-5 under 38 Ontario for-
est management plans.38 Dr. Schmiegelow pointed out that projected
habitat loss under those plans was consistent with estimated habitat
loss389 for the same species resulting from past logging activities in
Ontario, adding:

The take home from this is that managed forests in Ontario have already
experienced significant declines in available habitat for a number of forest
bird species, and continuing declines are anticipated. In order to translate
this into province-wide population trends, one would need to conduct an
assessment across the entire range of each species in the province, butitis
clear that populations in forests allocated for timber production are at risk
due to habitat loss associated with forest harvesting.390

387.

388.
389.

390.

plan (Timber Class EA Reasons for Decision and Decision at 106, “The Bump-up
Provision” and Appendix 15, “Bump-Up Procedure”). The Ministry has generally
not granted such requests, but requests have resulted in the Ministry imposing cer-
tain conditions on forestry or requiring MNR to move forward on policy develop-
ment. See e.g. MNR, Annual Report on Forest Management 2001/2002 (Ontario:
Queen’s Printer, 2004) at 91: “Also, as the result of a condition on the denial of a
request for an individual Environmental Assessment on the 1999 Temagami Forest
Management Plan (November 1999), the MNR was required by the Ministry of the
Environment to produce a first draft of the ‘Forest Management Guidelines for the
Emulation of Fire Disturbance Pattern” by September 30, 2000 and complete the
final document by May 31, 2001. The deadline for the final document was later
extended to November 30, 2001.”

ArborVite Environmental Services Ltd., “Independent Forest Audit of the White
River Forest — 1999-2003 Final Report” at 97. See also Provincial Forest Policy Com-
mittee — Summary of Discussions (11 September 2003) at 5: “The Lands for Life
regional planning was recognized but in the absence of this upper level planning
and with local issues on roads, RSA’s (Resource Stewardship Agreements between
forestry companies and remote tourism operators) can become the lightning rod for
these contentious issues.”

See s. 5.3.3.2.3, above.

See].R. Malcolm et al., “Potential indicators of the impacts of forest management on
wildlife habitat in northeastern Ontario: a multivariate application of wildlife
sustainability matrices,” (2004) 28 The Forestry Chronicle 91.

Fiona K.A. Schmiegelow, “Forest Management Planning and Migratory Birds in
Ontario” (May 2005) [unpublished] at 2 (see References in Appendix 7). In its
comments on the accuracy of the draft factual record, Canada states: “Canada does
in fact use threats (both on breeding and non-breeding grounds) in assessments of
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Dr. Schmiegelow then reviewed available information on the conserva-
tion status of birds covered by Dr. Euler’s analysis, considered whether
projected habitat loss is accounted for in Canadian conservation plan-
ning for migratory birds, and emphasized the need to be aware of issues
regarding data quality and sufficiency as well as any limitations on
modeling capacity:391

At this point, 3 key questions merit further consideration:

(i) What consideration had the species identified in Euler’s assessment
of FMPs been given in earlier conservation priority-setting exercises?

(i) How do the magnitude of declines compare to those used in species
status assessment procedures (e.g., criteria for listing)?

(iii) Would better habitat models result in more optimistic scenarios?

Dunn (1997) and Dunn et al. (1999) provide published accounts of priority-
setting exercises for landbirds in Canada. The scoring systems are similar;
however, the 1997 report provides region-specific information (i.e. pro-
vincial scores). The criteria used in the assessments included concern (a
composite of abundance and breadth of range, and population trend
for the national assessment; trend only for provincial assessment) and
responsibility (based on the proportion of the species range represented
within the jurisdiction considered). The end result of the national assess-
ment was the assignment of priority ranks to species for conservation
action. Table 2 summarizes the national and provincial scores assigned
to the 10 forest bird species included in Euler’s 2005 FMP summary
[emphasis added].

Table 2. Assessment scores for select forest bird species based on concern
and responsibility (after Dunn 1997 and Dunn et al. 1999). Possible scores
on each criterion range from 1 to 5, with higher scores indicating greater
priority for conservation action.

National Score392 Ontario Score
Bird Species Concern Responsibility Trend Responsibility
American 3 4 3 4
Redstart

391.
392.

the level of conservation concern for the species [emphasis in original].” Canada
explains that it does so through participation in “Partners in Flight” activities. See
infra, s.5.5.2.3.

See References, Appendix 7.

National scores > 4 for either concern or responsibility result in species being high
priorities for conservation action (Dunn et al. 1999).
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Table 2. (continued)

National Score392 Ontario Score
Bird Species Concern Responsibility Trend Responsibility
Bay-breasted 3 5 3 5
Warbler
Blackburnian Medium 3 3 4
Warbler
Black-backed 2 4 3 4
Woodpecker
Boreal 4 5 3 4
Chickadee
Golden- 3 4 2 4
crowned
Kinglet
Least 3 4 4 5
Flycatcher
Pileated Low 2 1 4
Woodpecker393
Ruby-crowned 3 4 3 4
Kinglet
Swainson’s 3 4 3 4
Thrush

All species considered rank as medium to high priorities for conservation
action at both the national and provincial levels, with the exception of the
Pileated Woodpecker. While national ranking of this species is low, the
responsibility score for Ontario remains relatively high. Many of the forest
bird species among the broader set considered by Malcolm et al. 2004 in an
evaluation of the impacts of forest harvesting on wildlife habitat in north-
eastern Ontario rank similarly high. In theory, such designations translate
into enhanced monitoring, research, direct conservation action, or some
combination thereof (see Dunn ef al. 1999). At the least, one might expect
that outcomes for such species would be routinely tracked in established
processes, such as forest management planning and approval, which
affect populations through changes to habitat. However, this link appears
not to exist.

392.

393.

National scores > 4 for either concern or responsibility result in species being high
priorities for conservation action (Dunn et al. 1999).

Dunnet al. 1999 reported on species with scores > 4 for either concern or responsibil-
ity. In the case of missing data, Canadian scores were taken from Dunn 1997 (see
References, Appendix 7).
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A very unusual characteristic of the Canadian ranking system for
landbirds is that the scoring system for concern does not include “threats”.
Such information is routinely incorporated into other North American
avian conservation priority ranking systems (see Mehlman et al. 2004 for a
review). The rationale provided is that threats vary regionally, such that
they might not affect national population status. However, Dunn et al.
1999 do suggest that threats could be considered at the provincial level.
Were this implemented, we would expect to see substantial increases in
concern scores for many forest bird species in Ontario, based on habitat
projections included in approved FMPs. Established quantitative guide-
lines exist for assessing the status of a species based on past and projected
changes in populations, including a decline in area of occupancy, extent of
occurrence and/or quality of habitat JTUCN 2001; see Appendix 1394).
These guidelines have been adopted by COSEWIC (Committee on the Sta-
tus of Endangered Wildlife in Canada), as well as a number of provincial
jurisdictions.

Trend information forms an important component of most evaluation sys-
tems. Within the Canadian landbird priority-setting system, trend data
were derived from the longest run of good monitoring data available
(Dunn 1997). While reliable data may be available for relatively accessible
areas in Ontario with large volunteer populations, the same cannot be said
for the northern regions of the province (or the country, for that matter).
Where data do exist, they tend to represent a biased sample, having been
collected in conjunction with the standardized roadside counts conducted
for the North American Breeding Bird Survey (BBS). There is good evi-
dence that some forest bird species avoid roads, and where roads are pres-
ent, so too is development of some sort; both of which can lead to poor
population estimates for sensitive species. Very few long-term sample
plots for birds exist in northern forested regions; those that do are very
limited in their geographic scope, hampering extrapolation to larger
regions. Thus, caution is warranted in the interpretation of trend informa-
tion. Nevertheless, if we accept the assigned ranks based on what data do
exist, it is still important to evaluate the magnitude of change associated
with the scores, relative to various assessment criteria and habitat
projections.

Dr. Schmiegelow considered the place of projected habitat loss within
Canada’s framework for setting bird conservation priorities:

Scores of 4 and 5 correspond to statistically significant declines of 1-3%/yr
and >3%/yr, respectively. Extrapolated over a 10 year period, these trans-
late into approximately 10-30% and >30% effective declines. The IUCN
(International Union for the Conservation of Nature) criteria (Appendix
1)395 stipulate that a decline of 230% in any 10 year or three generation

394.
395.

Not reproduced herein.
Not reproduced herein.
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period that includes both past and future (cause not ceased, understood or
reversible) results in a status of Vulnerable, or Threatened under COSEWIC.
Thus, projected changes of this magnitude could trigger legal listing of
species. While few forest species meet this criterion based on historical
trend data, the results of Malcolm et al. 2004 and Euler 2005 suggest that
forest management activities could produce such an outcome, which is
clearly undesirable. Moreover, changes of a lesser magnitude can qualify
for a listing of Near Threatened if estimates of populations or habitat are
near the Vulnerable threshold, especially when there is a high degree of
uncertainty (IUCN 2003). There is precedent for this in Canada, where ata
provincial level, several forest bird species have been listed as Species of
Special Concern under the Alberta Wildlife Act, due to projected declines
in available habitat resulting from development activities (see http://
www3.gov.ab.ca/srd/fw/escc/).

Dr. Schmiegelow commented as follows on modeling tools used to
plan for wildlife habitat conservation in the forest management plans
identified by the Submitters:

The assessments described herein rely largely on a set of habitat matrix
models which have little empirical substantiation for the region in ques-
tion. The models were derived from literature on the species from other
regions, and expert opinion. These sorts of habitat suitability indices were
very popular in the 1980's and early 90's, but have been extensively criti-
cized and discredited in the ecological literature, and have been chal-
lenged as planning tools. Efforts are underway to update the Ontario
models with local data (Holloway ef al. 2004), but these still rely on coarse
assignment of categories of suitability within a habitat matrix. Moreover,
they contain no information about the spatial context or configuration of
habitat, which can be an important predictor of bird species abundance.
Much more sophisticated modeling approaches are being developed and
applied; some of them by Ontario government personnel (e.g., Rempel
and Kushneriuk 2003). Furthermore, the use of models must go beyond
initial development and application: they must be carefully evaluated
prior to use (e.g., Boyce ef al. 2002), and a monitoring program must be
established to determine (1) whether the habitat conditions predicted by
the models are realized (i.e. monitoring compliance with planned activi-
ties), and (2) whether the predicted response by species to the habitat
conditions created by management are realized (i.e. effectiveness moni-
toring). All of these steps should be considered fundamental to an
adaptive approach to forest management that recognizes the uncertainty
inherent in management decisions, and establishes management strate-
gies that enhance learning without precluding future opportunities for
change, as new information becomes available. This must include the des-
ignation of large reference areas as controls for management and reserves
of populations of sensitive species.
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5.5 Canada’s actions to enforce and promote compliance with
s. 6(a) of the MBR in connection with logging identified
by the Submitters

One of the obligations of Canada under the NAAEC is to effec-
tively enforce its environmental laws and regulations through appropri-
ate governmental action.3% The NAAEC lists examples of appropriate
governmental action, including inspections and compliance monitor-
ing; investigating suspected violations (including use of searches, sei-
zures and detention); efforts to assure voluntary compliance and reach
compliance agreements; publishing non-compliance information; pro-
moting environmental audits; requiring record keeping and reporting;
using mediation and arbitration; issuing permits and other authoriza-
tions; and initiating proceedings or issuing orders to seek remedies or
sanctions.37 In preparing the factual record, the Secretariat sought to
gather all information relevant to the subject of enforcing and promoting
compliance with s. 6(a) of the MBR during logging identified by the
Submitters.

5.5.1 Enforcement

S. 6(a) of the MBR makes it an offence to disturb, destroy or take a
nest of a migratory bird without a permit.

396. Art.5(1) of the NAAEC: With the aim of achieving high levels of environmental pro-
tection and compliance with its environmental laws and regulations, each Party
shall effectively enforce its environmental laws and regulations through appropri-
ate governmental action, subject to Article 37, such as:

(a) appointing and training inspectors;

(b) monitoring compliance and investigating suspected violations, including
through on-site inspections;

(c) seeking assurances of voluntary compliance and compliance agreements;

(d) publicly releasing non-compliance information;

(e) issuing bulletins or other periodic statements on enforcement procedures;

(f) promoting environmental audits;

(g) requiring record keeping and reporting;

(h) providing or encouraging mediation and arbitration services;

(i) using licenses, permits or authorizations;

() initiating, in a timely manner, judicial, quasi-judicial or administrative pro-
ceedings to seek appropriate sanctions or remedies for violations of its environ-
mental laws and regulations;

(k) providing for search, seizure or detention; or

() issuing administrative orders, including orders of a preventative, curative or
emergency nature.

397.  Ibid.
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Canada’s Compliance and Enforcement Policy for Wildlife Legis-
lation3%8 tells enforcement officers under what circumstances they must
enforce the law and how to select among potential responses to viola-
tions. Pursuant to federal policy, enforcement of s. 6(a) of the MBR must
be preceded by an assessment of the evidence available and the applica-
tion of a set of criteria for responding to violations:

Officers will review suspected or alleged violations. If it can be deter-
mined that there has been no violation or that there is insufficient evidence
to warrant further investigation, the officers will take no additional
enforcement action. If they can substantiate that a violation took place,
they have a legal obligation to enforce the law and use their discretionary
power to choose the most appropriate response from those reviewed here.

Criteria for Responses to Violations

Before deciding on how to respond to violations, enforcement officers will
consider factors such as:

The nature of the violation

This includes how endangered the species is and the degree of harm or
potential harm to Canadian ecosystems. Officers will also consider the
intent of the alleged violator and whether the violator attempts to conceal
information or otherwise thwart the objectives and requirements of the
legislation.

How best to achieve the desired results

The officers’ objective is to achieve compliance with the legislation within
the shortest possible time and with no recurrence of violation. Factors to
be considered include the alleged violator’s history of convictions, the vio-
lator’s willingness to cooperate with enforcement officers, proof that the
violator has taken corrective action, and evidence of enforcement actions
relating to the same illegal activity but brought under other statutes by
other federal or provincial authorities.

Consistency in enforcement

Enforcement officers want to be consistent when deciding what action to
take. Accordingly, they will consider precedent cases.

The Compliance and Enforcement Policy lists a range of potential
responses to violations, including warnings, directives by officers, tick-

398. Canada: Minister of Public Works and Government Services, 1998 [hereinafter the
“Compliance and Enforcement Policy”] at 16: “Criteria for Responses to Violations.”
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eting, seizures, and prosecutions, but it also lists as a response “No
action”:

Occasionally, officers will obtain evidence of an infraction but will be
unable to locate the offender or to determine who committed the offence.
In these cases, no action will be taken other than documenting the case and
providing for the care and custody of evidence of a violation and its dispo-
sition in conformity with the existing acts and regulations.3%?

5.5.1.1 Evidence required to trigger action

In accordance with the direction contained in the Compliance and
Enforcement Policy, an enforcement officer has a legal obligation to
enforce the law only if he or she can substantiate that a violation took
place. The Secretariat received no information from Canada, pursuant to
the Secretariat’s Request for Information for the development of the fac-
tual record, indicating that an enforcement officer working for or on
behalf of Environment Canada inspected logging activities identified by
the Submitters to verify compliance with s. 6(a) of the MBR.

In connection with enforcement of s. 6(a) of the MBR, Canada has
stated in its responses to the submission that Environment Canada acts
on public complaints.400 Canada has observed that only one complaint
was received regarding logging during the nesting season in the AOU in
2001, and that the complaint was received from someone other than the
Submitters.401 The Secretariat received no information from Canada
indicating that an enforcement officer working for or on behalf of Envi-
ronment Canada inspected logging activities identified by the com-
plainant in order to verify whether the occurrence of a violation of s. 6(a)
of the MBR could be substantiated. In its comments on the accuracy of
the draft factual record, Canada stated:

The Government of Canada’s Response provided to the Secretariat on
October 16, 2003 includes the following information which is a more accu-
rate picture of what transpired with regards to that complaint:

The letter of complaint referred to the fact that the Contingency Forest
Management Plan, which encompassed the brief period of July 12 to
September 1, 2001, included a number of clear-cuts and claimed that
these clear-cuts would destroy the nest of migratory birds during
nesting season.

399.  Ibid.
400. Response at 9 and Response to Supplemental Information at 6-7.
401.  Ibid.
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The wildlife officers dealing with the complaint determined that it
did not warrant further investigation402 or inspection after consulting
with the Ontario Ministry of Natural Resources (OMNR). Since the
reported logging operations had ceased some time before, it would
be very difficult to collect potential evidence of nest destruction.
The OMNR further indicated that no other logging activities were
planned. In the absence of any indication of further activities, the offi-
cer assessed, in light of the fact that the breeding season was over for
many species, that there was no immediate threat to migratory birds
in that area that would warrant further enforcement activities at this
point.

A review of the Canadian Wildlife Service website, both national

and Ontario region, revealed no instructions to the public on how to
report suspected violations of s. 6(a) of the MBR occurring during log-
ging, or any information on a procedure for linking tips from the public
to enforcement of s. 6(a) of the MBR by government authorities.403 In its
comments on the accuracy of the draft factual record, Canada stated:

Canada notes that this is an overstatement as complaints can easily be
made over the Internet. Environment Canada’s GreenLane (www.ec.gc.
ca) has a ‘Contact Us’” button for anyone wanting to contact the Depart-
ment of Environment on any matter, and the Wildlife Enforcement Pro-
gram also has a ‘Contact Us’ button for those wanting contact the Wildlife
Enforcement Program directly. The contact information and phone num-
bers for the regional offices and the National Capital Region can also be
found on the website. There is also an Emergency line available 24 hours a
day that can be used to establish contact with officers on an emergency
basis.

Both Canada and MNR indicated that they could not take enforce-

ment action in connection with violations of the law that are anticipated

402.

403.

E-mail from Officer in Charge of Investigations, Wildlife Enforcement Division,
CWS-Ontario Region (Partner) to Chief, Wildlife Enforcement Division, CWS-
Ontario Region (Case Officer) (9 September 2001): “[Name deleted], as I stated
before I have no plans to INVESTIGATE this file or assign anyone to investigate it
[emphasis in original]. When time permits I will send a letter that states much of
what HQ provided for responding to these types of matters and fact that we are sat-
isfied the OMNR has covered off all bases. These e-mails only make the complain-
antbelieve we are investigating when we are not. He is going to be upset when I find
the time to respond to his concerns because you have him thinking we are doing an
investigation best I can tell. Thave no time to deal with everything that comes across
our desk given all the other duties that we must do, especially if I believe there is no
investigation to be done.”

For e.g., on the “Hinterland Who’s Who” website managed by CWS and intended
for a public audience, reporting violations of the law is not listed under “Things You
Can Do,” online: Hinterland Who’s Who <http:/ /www.hww.ca/hww.asp?id=43
&pid=3> (date accessed: 7 December 2005).
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to occur, where the prediction is based on the application of a model that
correlates available bird density data with projected harvesting under
approved forest management plans.404¢ MNR explained that while mod-
eling using available data is appropriate as a basis for assessing and
authorizing logging activities involving migratory bird nest destruc-
tion, modeling using available data is not appropriate as a basis for
enforcement action.40> Under Ontario’s Environmental Bill of Rights,
Ontario’s Ministry of the Environment (MOE) has investigated public
allegations founded on the content of approved forest management
plans.406 For example, MOE has conducted an investigation in response
to an allegation from the public that MNR was not requiring forest man-
agement planners to respect a Timber Class EA condition regarding
upper size limits for clearcuts.40” The Environmental Bill of Rights gives
residents of Ontario the right to request an investigation into alleged
failures to comply with environmental permits, laws and regulations in
force in Ontario.408 Included in the list of laws and regulations for which
an investigation can be requested by the public is the federal Fisheries
Act 409 The MBCA is not included in the list.

It has been pointed out that in a forest management context, the
persons most likely to be aware of a failure to comply with an environ-
mental law or regulation would be persons working for forestry compa-
nies, and in particular those employed as inspectors under the province

404. See Response to Supplemental Information at 3 and pers. comm. with Manager,
Forest Policy Section, Forest Management Branch, Forests Division, MNR (28 June
2005).

405. Pers. comm. with Manager, Forest Policy Section, Forest Management Branch,
Forests Division, MNR (28 June 2005).

406. See Environmental Commissioner of Ontario, 1999 Annual Report Supplement at
57-26:199015: “Alleged Contraventions by MNR of s. 38 of the EAA and Terms and
Conditions 27, 94(b), 82 and Appendix 20 of the Timber Class EA relating to clear
cutting and annual reporting (MOE),” online: Environmental Commissioner of
Ontario <http:/ /www.eco.on.ca/english/publicat/ar1999su.pdf> (date accessed:
29 November 2005). See also MNR, Provincial Forest Technical Committee — Sum-
mary of Discussions (6 November 2002) at 4: “4. EBR Investigation of Planned
Clearcuts — Manager, Forest Policy Section / [Manager, Forest Policy Section] noted
that this is an ongoing MOE investigation. MNR has provided information in
response to an MOE request but is uncertain when a decision would be made. The
management units involved are all in the NER (Northeast Region) (i.e. Gordon
Cosens Forest, Wawa Forest and Temagami).”

407.  Ibid.

408.  See Environmental Bill of Rights, 1993, S5.0. 1993, c. 28, s. 74 et seq. See also Ontario,
Environmental Registry, online: <http://www.ene.gov.on.ca/envision/env_
reg/ebr/english/ebr_info/Requesting_a_investigation.htm> (date accessed: 29
November 2005).

409. Sees. 9(1)9 of O.Reg. 60/05.
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of Ontario’s forestry self-inspection system.410 Ontario’s forest manage-
ment framework does not provide whistle-blower protection to in-
house inspectors who wish to draw attention to non-compliance with
environmental laws such as s. 6(a) of the MBR.411

5.5.1.2 Nature of the violation

Under the Compliance and Enforcement Policy, enforcement offi-
cers are required to consider the nature of the violation before deciding
how to respond to a violation. This includes considering how endan-
gered the species is and the degree of harm or potential harm to Cana-
dian ecosystems. This is consistent with Environment Canada’s policy
objective of ensuring “long-term survival of healthy bird populations in
working landscapes across their natural ranges.”412 The Submitters cor-
related harvest data for 2001 with available bird density data and
arrived at an estimate of approximately 45,000 potential violations of s.
6(a) of the MBR. In Canada’s response to the submission, Canada ques-
tioned the figure arrived at by the Submitters, as the Submitters’ calcula-
tions assumed that logging occurred at an even rate throughout the year
and used unstratified bird density data.413 In Canada’s response to the
Secretariat’s Request for Information, Canada provided information on
birds nesting in the FMUs identified by the Submitters.44 Based on the
information provided by Canada, the Secretariat’s expert, Dr. Fiona
Schmiegelow, indicated that the estimated number of violations would
likely be higher than the figure advanced by the Submitters.415 The

410. SeeMarkS. Winfield & Hugh J. Benevides, Industry Self-Inspection and Compliance in
the Ontario Forest Sector (Alberta: Pembina Institute for Appropriate Development,
2003) at 30.

411.  Ibid. at 26-27.

412.  See CWS, “Migratory Birds Program Plan — A component of the Canadian Wildlife
Service Strategic Plan” (Draft — Version June 2004) at 6.

413. Response to Supplemental Information at 3.

414. Response to Request for Information at 1.

415. Fiona K.A. Schmiegelow, “Comments on MNR and Environment Canada
Responses to Request for Information Relevant to Factual Record (SEM-02-001)”
(January 2005): “One of the criticisms by EC of the estimate in the original, and sup-
plementary, submission, was the lack of stratification when calculating nests poten-
tially destroyed by logging (i.e. a single estimate of nest density was used for each
FMU). While I do not think quibbling over the accuracy of numbers is the appropri-
ate response —does it really matter when the magnitude is clearly in the 10's of thou-
sands, any of which could be considered violations — the stratified density estimates
provided by EC would likely result in a higher overall estimate of nests destroyed
than that alleged. I calculated the mean density used in the supplementary submis-
sion as 4.74/ha, or 474/km?2. The information provided by EC and MNR does
not allow ready calculation of a stratified estimate of nests potentially destroyed
(areas logged are not assigned to habitat type, and the density estimates are for all
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Secretariat did not receive or locate any information indicating that the
Canadian Wildlife Service has assessed the role of forestry, if any, as a
threat to migratory bird species, or as a source of harm or potential harm
to Canadian ecosystems, for the purpose of considering enforcement
action in connection with violations of s. 6(a) of the MBR.416 However,
Canada has stated:

The availability of information demonstrating a connection between log-
ging and a downward trend in migratory bird populations is not determi-
native of whether or not an enforcement action will be taken. If there is
evidence that a violation of s. 6(a) has occurred, the Compliance and
Enforcement Policy outlines the criteria for responses to violations and the
possible responses to a violation. Information on downward trends dem-
onstrating a connection between logging and the downward trend would
be one of the factors considered in the determination on how to respond to
a violation.417

In its comments on the accuracy of the draft factual record, Canada
stated:

Due to the Secretariat’s reliance on selected third party opinions, the gen-
eral tone of the document is not well balanced; it appears that the Secretar-
iat is attempting to substantiate the submitter’s allegations, as opposed to
presenting a fulsome accounting of the facts. For instance, given the speci-
ficity and the implied gravity of the submitter’s assertions regarding the

landbirds), but given that both density estimates for BCR 8 (605 pairs/km?2, conifer-
ous and 721/km?2, deciduous) are considerably higher than that utilized, as is the
deciduous estimate for BCR 12 (583 /km?), I conclude that the density estimate used
in the submission is conservative relative to the numbers provided by EC. Applying
the discounting factor (0.82) used in the original calculation to account for species
not covered by the MBR does not account for the differential.”

416. In its Response to the Request for Additional Information at 2-3, Canada stated:
“There is currently no CWS program work providing annual comprehensive
assessments of land birds in the boreal forest because of reduced overall budgets
and some emphasis on priorities in southern Ontario. [...] There are no efforts
devoted to assessing impacts of logging specifically on migratory bird populations,
population trends or habitat in this part of Ontario.” However, Canada did draw
the Secretariat’s attention to a magazine article outlining preliminary results from a
multistakeholder study comparing bird populations in naturally disturbed and
logged areas in Ontario: R. Zimmerling, “Disturbance in the forest: evaluating the
impact of forestry on boreal birds,” (2004) 27 Birdwatch Canada 8 at 11: “More
research and analyses are clearly needed before management recommendations
can be made. However, assuming that there is no acceleration in the rate at which
timber is harvested, and that large tracts of mature forest stands are preserved
throughout the landscape (i.e., within each 10 km by 10 km square), boreal bird pop-
ulations and timber harvesting should be able to coexist.”

417. Response to Request for Additional Information at 6.
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number of nests that were allegedly destroyed in the year 2001 on 49
FMUs, we note that the following contextual information, which was pro-
vided to the Secretariat, does not appear in the factual record:

¢ In 2001 logging in Ontario occurred on less than 0.5% of the land base,
therefore, by inference, 99.5% of migratory bird nests remained on the
landscape, subject to natural predation and disturbances;

* More than twice the area logged is burned or affected by insect damage
inayear: each of these natural disturbances results in the destruction of
nests; and

¢ Natural disturbances alone would deplete more area than is harvested
annually if fire suppression were not undertaken in conjunction with
harvesting.

Under federal policy, another factor to be considered by enforce-
ment officers in determining how to respond to a violation of s. 6(a) of
the MBR is the intent of the alleged violator. While the law does not
require proof of any particular state of mind in order to establish a viola-
tion of s. 6(a) of the MBR, intent is taken into account by enforcement
officers in deciding how to respond to a violation. The Secretariat did not
receive or locate any information regarding how intent is considered in
connection with the taking of enforcement action to address violations
of s. 6(a) of the MBR during logging, such as how different types of intent
(specific intent; general intent; recklessness; wilful blindness#8) would
be weighed in considering enforcement options.

As regards the role of intent when it comes to logging impacts on
migratory birds, regulations listing activities which could qualify as
“projects” subject to the federal environmental assessment process were
amended in 1999 to include the following:

Physical activities carried on in Canada outside a national park, national
park reserve, national historic site or historic canal and that are intended
to threaten the continued existence of a biological population in an
ecodistrict, either directly or through alteration of its habitat, except for
activities carried on at or in the immediate vicinity of an airport to ensure
the safe operation of aircraft.419

418. For comparison purposes, see e.g. discussion on consideration of intent in Larry
Martin Corcoran, “Migratory Bird Treaty Act: Strict Criminal Liability for Non-
Hunting, Human Caused Bird Deaths,” (1999) 77 Denv. U.L. Rev. 315 at 315-327.

419.  S.48.1 of the Inclusion List Regulations, SOR /99-436.
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In February 2000, the Canadian Environmental Assessment
Agency issued guidance on the interpretation and application of this
new provision, explaining:

The intent to effectively eliminate the biological population from the
entire ecodistrict must be clearly evident [emphasis in original]. An inci-
dental effect of threatening the continued existence of the population, as a
result of an activity having some other purpose, would not make the activ-
ity a project as described in section 48.1.420

Thus, a project consisting of logging trees for the purpose of effectively
eliminating a biological population of migratory birds from an eco-
district could both qualify as a project potentially subject to an environ-
mental assessment under CEAA and be subject to enforcement action
under the CWS Compliance and Enforcement Policy for any violations
of s. 6(a) of the MBR that occurred during the logging.

A paper delivered by an employee of the Forest Products Associa-
tion of Canada at a workshop organized by CWS in October 2001 to pro-
mote compliance with s. 6(a) of the MBR contained the following
conclusions on the topic of “Migratory Birds Conservation and SFM
(Sustainable Forest Management): How to Deal With Existing Regula-
tions”:

In a near future the federal government and our industry could face more
pressures to enforce and comply to the migratory birds regulations.#21 The
outcome of these tensions is often unpredictable. Here are some options.

420. Canadian Environmental Assessment Agency, Canadian Environmental Assessment
Act — Guidance on the Interpretation and Application of Section 48.1 of the Schedule to the
Inclusion List Regulations — Draft (February 2000) at 4.

421.  See Robert Décarie, Biodiversity Advisor, Forest Products Association of Canada,
“Migratory Birds Conservation and SFM: How to Deal With Existing Regulations”
(October 2001) at Appendix 2: “Examples of Pressures on Governments:
® Submission by USand Canadian ENGOs to the Secretariat of the Commission for

Environmental Cooperation (CEC) alleging that the United States Governmentis
“failing to effectively enforce” section 703 of its Migratory Bird Treaty Act
(MBTA) which prohibits the killing or “taking” of migratory birds except under
limited circumstances. Decision on that submission is still pending.

e Court cases against the US government for not respecting migratory birds regu-
lations regarding forest operations.

e Successful use of the Migratory Convention Actby ENGOs to ask for the prohibi-
tion of the issuance of further Fisheries Act authorizations (Cheviot case).

e Sierra Legal Defense Fund’s petition to the Auditor General requesting a review
of federal government’s improper issuance of permits authorizing harm to
migratory bird nesting grounds.

e The likelihood that environmental organizations are preparing a submission
for CEC on Canada’s lack of enforcement of its migratory birds protection
regulations.
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1) The CWS could decide to strictly enforce its regulation for protecting
nests. This is highly unlikely because of the impacts on many sectors
and because of the lack of enforcement resources.

2) The CWS could selectively enforce its regulation (+/- the status quo).
This is certainly acceptable to our industry since our impacts (due to
nest disturbance) on bird populations are marginal. This solution
does not fix our vulnerable situation of potentially being accused of
not complying to the regulation. This could become a PR hot potato.

3) The CWS could amend its regulation in order to emit permits for inci-
dental destruction of nest under specific circumstances. This could
result in a situation where we are observing regulations to the letter
but would create another layer of red tape and, in fact, would open
forest management to CEAA (Canadian Environmental Assessment
Act).

4) The CWS could maintain its current regulations but develop and pub-
licize an enforcement policy. This policy could exclude forest man-
agement from enforcement under certain conditions to be defined
such as:

e Operations done according to a SFM plan containing measures
that address migratory birds conservation and duly approved by
provincial legal authorities.

e Existence of a bilateral agreement between the CWS and provin-
cial departments of natural resources framing migratory birds
conservation requirements.

e Existence of a third party certified SFM plan with measures for
birds.

5) The CWS could amend its regulation along the line of the previous
option.

Options 4 and 5 could meet our needs. Our efforts should lead to such an
outcome. To get there our challenge is to:

* Get the recognition that our operations and their impact on nest have a
marginal effect on forest birds populations;

* Demonstrate that through SFM, habitat supply analysis, and the coarse
filter approach, we do successfully maintain habitat for forest birds;

¢ Provide examples that we can address, if necessary, specific wildlife
needs through our fine filter approach and adaptive management; and

¢ The Endangered Species Coalition has been very active since the mid-nineties in
trying to convince the federal government that it has jurisdiction over migratory
birds habitat.”
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Make sure that the solution avoids the use of federal permits.

Inits comments on the accuracy of the draft factual record, Canada

stated:

It is factually inaccurate to state that ‘the Secretariat received no informa-
tion from Canada indicating that any such [enforcement] action had been
taken.” Canada notes that inspections and monitoring are only two of the
enforcement options that are available to the Federal Government, and
that it is misleading to focus solely on these two actions. Article 5 of the
NAAEC lists a range of actions that aim to achieve effective enforcement
of environmental law. This list includes, among others, actions ‘seeking
assurances of voluntary compliance and compliance agreements.” Com-
pliance promotion activities are also considered an enforcement activity
by Environment Canada.

On October 16th, 2003, the following information regarding Canada’s
compliance promotion activities was forwarded to the Secretariat. This
information was part of the Government of Canada’s response to the
supplemental information provided by the submitters with respect to
SEM-02-001:

Prior to the filing of the submission, in 2001, CWS and the Forest Prod-
ucts Association of Canada had started working jointly to organize
a workshop on migratory bird conservation and forestry which
included a discussion of compliance issues. The workshop was held
in October 2001. This workshop included CWS biological staff, Envi-
ronment Canada enforcement staff, planners working in the forest
industry, members of the sustainable forestry network, and Canadian
Nature Federation (CNF, one of the NGO submitters to SEM-02-001).
The workshop covered the current situation pertaining to the MBR,
the enforcement approach of Environment Canada, and issues
related to the conservation of forest birds. CWS stated its intention to
continue to hold additional meetings with other groups that CNF had
previously contacted. Outcomes of this workshop were an affirma-
tion of the significance of the forest environment for the conservation
of a large number of migratory bird species and of the difficult
compliance issues faced by industry.

Following this workshop, CWS continued its attempt to widen the
dialogue by involving a larger spectrum of non-governmental
environmental organizations. As described in the initial response to
SEM-02-001, a meeting was held on February 5th, 2002, at the Sierra
Legal Defence Fund office in Toronto. In particular, representatives of
the following groups attended: Sierra Legal Defence, CNF, Federa-
tion of Ontario Naturalists and Wildlands League. Environment
Canada was represented by migratory birds program staff, and
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enforcement staff. At the meeting, Environment Canada officials
understood that the meeting, which they had wanted for some time,
had been delayed until after submission SEM-02-001 was filed with
the Secretariat. The intended purpose of the meeting was to allow
CWS to explain the legal basis of the MBR, the overall approach for
the conservation of migratory birds, including enforcement, and the
foundations of the current policy on MBR enforcement. By organiz-
ing this meeting, CWS sought input from the submitters on the over-
all approach for the conservation of migratory birds, and where
relevant, on possible new directions for regulations. CWS explained
that their approach on regulations and enforcement had two main
objectives, first to ensure the sustainability of migratory birds, and
second to ensure that their officials, as agents of the Minister of the
Environment, fulfill their legal responsibilities.

In the fall of 2002, CWS continued the dialogue with the forestry
industry and NGOs and started jointly preparing a second workshop
to be held in March 2003. This meeting was attended by a similar mix
of people from the forest industry, NGOs (including CNF, Ducks
Unlimited, World Wildlife Fund) and CWS (including the science,
program and enforcement sections). Provincial natural resources
departments (Ontario, British Columbia, New-Brunswick and
Alberta) also participated in this second workshop. The focus was to
discuss conservation and compliance issues with the MBR. The out-
come of the workshop was a general agreement by the participants on
a draft framework that could deal with migratory bird conservation
within the forestry context. The participants also agreed to task a
smaller working group to further develop the draft framework. The
smaller working group meets monthly and is preparing recommen-
dations for the end of December 2003. It is envisioned that to imple-
ment such a system, regulatory changes would be required to allow
the department to consider an approval system to deal with the
destruction of nests that may result from industrial operations.

Itis therefore, incorrect to state that ‘[t]he Secretariat received no informa-
tion from Canada indicating that any such actions had been taken.’

5.5.2  Compliance Promotion

Canada stated in its Response to the submission that it is address-
ing the issue of nest destruction during logging activities, mainly
through compliance promotion.#22 The Secretariat sought to identify

422.  Response at 8. See also the definitions section of the CWS Compliance and Enforce-
ment Policy: “’Compliance’ means conformity with the law. Compliance with legis-
lation will be secured through two types of activity: promotion and enforcement.
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any and all means adopted by the federal government to ensure migra-
tory bird conservation in a forestry context, with a particular focus on
measures applicable to protecting migratory bird nests during logging
activities identified by the Submitters.

5.5.2.1 Promoting forest stewardship

In 1998, Wildlife Habitat Canada, the Canadian Forest Service, the
Canadian Pulp and Paper Association and MNR launched a pilot “Forest
Stewardship Recognition Program” in Ontario, a program that became a
fully implemented national program in 2001.423 The goal of the program is
to stimulate awareness and appreciation for stewardship, sustainable
practices and forest biodiversity efforts in Canada’s forests by making
awards of original artwork to individuals, teams, groups or organizations
showing innovation and leadership in biodiversity conservation.424

5.5.2.2 Monitoring migratory bird populations

In 2003, the Canadian Wildlife Service released a draft strategy to
develop a national monitoring program for birds in the boreal forest,
stating that “[i]t is imperative that a serious undertaking be initiated to
meet the challenge of effectively monitoring birds on their breeding
grounds in the boreal forest across Canada,” and explaining;:

The purpose of this strategy is to map out the principles via which the
Canadian Wildlife Service should take a lead role in developing a national
monitoring program for birds in the boreal forest [emphasis in original].
This strategy is intended to be used to gain support and endorsement from
CWS management to move forward on this initiative [emphasis in original].
The monitoring program itself will be built in partnership with a range of
other public and private agencies.425

Environment Canada believes that compliance can best be achieved by promoting
widespread awareness of legislative requirements. The Department ensures that
the public is aware of the requirements of its legislation and understands their
responsibilities in conserving wildlife and its habitat. ‘Enforcement’ embodies
those activities that compel adherence to legal requirements. These activities
include: Inspection and monitoring; investigation of violations; issuance of notices
to individuals or businesses to require them to correct improper practices; issuance
of tickets for violations; seizure of wildlife, or their parts and products, and any item
that may have been used to commit the offence; and prosecution.”

423.  See online: Forest Products Association of Canada <http://www.fpac.ca/eng-
lish/biodiv/stewards/bgdoc.htm> (date accessed: 12 December 2005).

424, Ibid.

425. CWS, ”A Strategy to Develop a National Monitoring Program for Birds in the Boreal
Forest” (Draft: 18 November 2003) at 1-2.
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Regarding the role of partnerships, the draft strategy states:

Partnerships are key. The Canadian Wildlife Service will not be able to
achieve a national program alone. In fact, stronger partnerships with other
governments, industry, academia, non-government organizations, and
communities will lead to a stronger monitoring program with better links
to resource management decisions. However, one agency has to take the
lead, and that agency should be CWS.426

On the topic of developing new surveys, the draftstrategy states:

It is likely that new approaches to data collection will be required. This
means surveying birds in areas of the boreal forest that are not being sur-
veyed currently —a daunting task in terms of geographical scale and logis-
tical considerations. It is possible that hundreds or thousands of new
sampling locations might be needed. The remoteness and sparse human
population will mean that a program relying exclusively on volunteers
will not be possible. This has the potential to develop into a very large
undertaking.

Itis anticipated that 1-2 years would be required for statistical design and
protocol development, and another 3-4 years for testing protocols in the
field and refining implementation activities through completion of pilot
projects. Fortunately, there is already a considerable body of knowledge
from the U.S., Canada, and Europe on protocols and large scale survey
design issues on which to draw. Other key milestones would include
developing data management and dissemination systems and securing
stable funding.427

In June 2004, MNR released a “Wildlife Population Program Moni-

toring Plan.” Under “Impacts of Forest Management Activities on Bird
Populations,” the Plan states:

Bird Studies Canada recently completed a project in the Boreal Forest that
focused on forest birds. Provincial Wildlife Population Monitoring Pro-
gram data was used along with other data to assess the impacts of forest
management activities on bird populations. The preliminary conclusions
suggest that there were no detectable impacts of forest management on the
bird populations studied.428

426.
427.
428.

Ibid. at 3.

Ibid. at 3-4.

MNR Science and Information Branch, “Wildlife Population Program Monitoring
Plan — MNR’s Class Environmental Assessment Approval on Crown Lands in
Ontario, Condition 30(b)” (June 2004) at 7.
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Under “Development of Partnerships and Collaborative Projects,”

the Plan states:

Maintaining current and seeking and developing new partnerships and
collaborative arrangements is an important aspect of dealing with all pro-
gram components.

One of the key partnerships to be developed is with Ontario Parks.
Unmanaged and control plots need to be identified, located and estab-
lished, and measurements need to be started to compliment the program
on the managed landscape.

Another potential partnership is with the Canadian Wildlife Service. The
Canadian Wildlife Service co-ordinates the volunteer Forest Bird Monitor-
ing Program through southern and central Ontario which is complemen-
tary to our pilot forest bird survey on our permanent sample plot network.

Continuation of support to our partners is important from the perspective
of maintaining the volunteer programs, and for the continuation of long-
term time-series databases and our continued participation in collabora-
tive projects.429

In May 2005, an MNR scientist made a presentation to the Provin-

cial Technical Committee entitled “Using forest songbirds to test the
effects of local and landscape level patterns on biodiversity.”430

[Name deleted] explained why songbirds might make evaluative indica-
tors. Groups of birds are identified for the full range of landscape condi-
tions such as age, interspersion and cover type. He showed the cost benefit
of 3 habitat modeling approaches. He uses 5000 and 50 hectare scales to
measure parameters such as bird density. He showed predictions from the
models amongst the landscape guideline scenarios. He noted that since
different birds have different habitat preferences, a balance is sought. He
discussed monitoring and evaluation of scenarios using focal species.

Terminology is important and the word model e.g. projection/ simulation
models needs to be used carefully.

[Name deleted]’s recommendations included using data-based spatial
habitat models, multiple scale modeling, integrating spatial habitat mod-
els with wood supply models, improve stand level habitat-element mod-
els, link wildlife monitoring to model testing and adopt an adaptive
management framework.

Action: [Name deleted] to provide a website address where information
canbe viewed. This information would be confidential to the committee.

429.
430.

Ibid. at 20-1.
See MNR, Provincial Forest Technical Committee — Summary of Discussions
(12 May 2005) at 6-7.
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5.5.2.3 Deciding where to focus conservation efforts

Preliminary steps have been taken by Canada to plan for landbird
conservation in Ontario, drawing on the success of the “habitat joint
venture” model developed under the North American Waterfowl Man-
agement Plan.431 In 1995, a partnership of government and non-govern-
ment agencies produced a bird conservation plan for Ontario, published
in 1997 as the Ontario “Flight Plan.”432 Priority species lists for Ontario
were produced in 1999, but were not used in the preparation of forest
management plans identified by the Submitters.433 A key issue is deter-
mining what constitutes a threat to a species that would trigger the
application of conservation measures.434

In response to the submission, Canada stated:

The CWS wants to focus its efforts on species of conservation priority and
continue to work collaboratively with stakeholders (NGOs, industry, etc.)
to sustain viable populations of migratory birds within the forests of Can-
ada. No federally protected migratory bird species nesting in the boreal
region of the province of Ontario is currently identified as threatened or
endangered. Given the nature of the submission, which references areas in
boreal forest to a large extent, it follows that the submitters have not estab-
lished a case that any threatened or endangered species were involved.
Nevertheless, CWS, along with its partners monitor the status of migra-
tory bird populations to identify any species that could become of conser-
vation concern.435

431. See online: North American Waterfowl Management Plan <http://www.naw
mp.ca> (date accessed: 5 December 2005).

432.  PIF Ontario, “Draft Terms of Reference / PIF Ontario Technical Advisory Commit-
tee” (September 2003), online: Bird Studies Canada <http://www.bsc-eoc.org/
PIF/ Advisory%20Committee%20Terms%200f%20Reference.pdf> (date accessed:
7 December 2005).

433. Pers. comm. with David Euler (6 December 2005).

434.  “Conservation: ‘The management of human use of the biosphere so thatit may yield
the greatest sustainable benefit to present generations while maintaining its poten-
tial to meet the needs and aspirations of future generations.” Conservation includes
preservation, maintenance, sustainable use, restoration, and enhancement of popu-
lations and habitat;” Wildlife Ministers” Council of Canada, A Wildlife Policy for
Canada (adopted by the Wildlife Ministers’ Council of Canada at its meeting on Sep-
tember 26-27, 1990) (Ottawa: Wildlife Ministers” Council of Canada, 1990) at 29,
Glossary. The definition quotes s. 1.4 of the World Conservation Strategy formulated
by the International Union for the Conservation of Nature and Natural Resources
(IUCN) in cooperation with the U.N. Environment Program and World Wildlife
Fund. The World Conservation Strategy was launched in 1980 in 30 countries.

435. Response to Supplemental Information at 6.
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This approach indicates threatened or endangered status as a trig-
ger for federal conservation action. In a journal article published in 1999,
a CWS scientist observed:

The Canadian and U.S. systems (for scoring to assess preliminary needs
for priority conservation action) include essentially the same scoring crite-
ria (although with different scales and weightings), with the exception of
the criterion for “threats.” The latter is routinely incorporated into PIF
(Partners in Flight) U.S. scores but is missing from PIF-Canada national
scores because threats vary from region to region. Moreover, a species that
is already restricted in range or numbers or is severely declining will be
ranked high on concern whether or not a cause has been identified. We did
notwant widespread species with stable populations to be given high con-
cern scores simply because of a potential threat that was not yet affecting
population status.436

In a journal article published in 2002, a CWS scientist observed:

The most difficult decision to make with respect to taking action is
whether to call for conservation intervention to stop or reverse declines.
For species that are globally rare or extremely limited in distribution the
decision is straightforward, but it is harder to justify attention to severely
declining species that are still relatively widespread and common (such as
most of those in Table 2437). For species such as these, we need to agree on
defensible population thresholds that signal a need for conservation
action when populations fall to lower levels. Such decisions will involve
assumptions about desirable population size (e.g., current vs. historic lev-
els). Conservation thresholds should be based on knowledge of the limits
of past fluctuations and on species characteristics such as reproductive
rate and the ease of restoring lost habitat.438

A decision about desirable population size for migratory bird spe-
cies is — according to MNR scientists — a precondition to implementing
an ecosystem-based approach to forest management, if healthy migra-
tory bird populations is one of the values to be managed for.43

In its environmental policy discussion documents, Canada has
provided some insight into how it considers the issue of “threats” when

436.  EricaH.Dunnetal., “Priority-Setting Tool Applied to Canada’s Landbirds Based on
Concern and Responsibility for Species,” (1999) 13 Conservation Biology No. 6, 1404
at 1409.

437.  Notreproduced herein. Includes Black-backed Woodpecker and Golden-Crowned
Kinglet (see Table 1, above).

438.  Erica H. Dunn, “Using Decline in Bird Populations to Identify Needs for Conserva-
tion Action,” (2002) 16 Conservation Biology No. 6, 1632 at 1636.

439. Sees.5.3.3.2, above.
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decisions need to be made about whether to take action. Principle 15 of
the 1992 Rio Declaration on Environment and Development states:

In order to protect the environment, the precautionary approach shall be
widely applied by States according to their capabilities. Where there are
threats of serious or irreversible damage, lack of full scientific certainty
shall notbe used as a reason for postponing cost-effective measures to pre-
vent environmental degradation.440

A 2001 Environment Canada discussion paper entitled “A Cana-

dian Perspective on the Precautionary Approach/Principle — Proposed
Guiding Principles” provides:

The precautionary approach recognizes that the absence of full scientific
certainty shall not be used as a reason to postpone decisions in the pres-
ence of serious harm or irreversible harm 441

Canada’s 2003 Framework for the Application of Precaution in

Science-Based Decision Making about Risk states:

It is particularly relevant that sound scientific information and its evalua-
tion be the basis for (i) the decision to act or not to act (i.e., to implement
precautionary measures or not) and (ii) the measures taken once a decision
is made.442

The Framework specifies:

Sound scientific information and its evaluation must be the basis for
applying precaution [...] In determining what constitutes a sufficiently
sound and credible scientific basis, the emphasis should be on providing a
sound and credible case that a risk of serious or irreversible harm exists.
‘Sufficiently sound” or credible scientific basis should be interpreted as a
body of scientific information — whether empirical or theoretical — that can
establish reasonable evidence of a theory’s validity, including its uncer-
tainties and that indicates the potential for such a risk.443

440.

441.

442.

443.

Online: United Nations Environment Programme <http:/ /www.unep.org/Docu-
ments.multilingual/Default.asp?DocumentID=78&ArticleID=1163> (date access-
ed: 6 December 2005).

Environment Canada, “A Canadian Perspective on the Precautionary Approach/
Principle — Proposed Guiding Principles” (September 2001), online: Environment
Canada <http:/ /www.ec.gc.ca/econom /booklet_e.htm> (date accessed: 6 Decem-
ber 2005).

Government of Canada, A Framework for the Application of Precaution in Science-Based
Decision Making about Risk (Ottawa: Privy Council Office, 2003) at 7.

Ibid.
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Under the Framework, the burden is on proving through science
the existence of a risk of serious or irreversible harm as a prerequisite to
deciding to implement a precautionary measure, rather than on proving
the absence of such a risk as a prerequisite to engaging in a potentially
risky activity. The Framework also states that overall, responsibility for
establishing risk “should rest with the party who is taking an action
associated with a risk of serious harm (e.g., the party engaged in market-
ing a product, employing a process or extracting natural resources).”444

The Framework establishes as a principle that “[i]t is legitimate
that decisions be guided by society’s chosen level of protection against
risk.”445 While the Framework does not explain how society’s chosen
level of protection against risk is determined, it offers the following sug-
gestion:

It should be recognized that some risks are new or emerging and evolution
of scientific knowledge may influence society’s tolerances and its chosen
level of protection. In such circumstances, public involvement mecha-
nisms that seek the input of those most affected by decisions should help
advance understanding of the level of protection against risk.446

A Summary of Discussions from a meeting of Ontario’s Provincial
Forest Technical Committee at which members discussed a proposal for
reviewing Ontario’s forest management planning guidelines for wild-
life noted “need to understand level of risk associated with practices —
but this is not a science question, it is a political one.”44” During a meet-

444. Ibid. at 8.
445. Ibid. at7.
446.  Ibid.

447.  MNR, Provincial Forest Technical Committee — Summary of Discussions (30 Sep-
tember 1999) at 4. See also discussion of Landscape Guide development in MNR,
Provincial Forest Technical Committee — Summary of Discussions (12 May 2005) at
5, and Jonathan Blavin, “Coping with Tragedies of the Commons: Local Lessons,
Global Challenges” (Summary of a presentation made by Professor Elinor Ostrom,
Co-Director, Center for the Study of Institutions, Population and Environmental
Change, Workshop in Political Theory and Policy Analysis, Indiana University, on
25 February 2000, in the Managing Global Issues Seminar Series), online: Carnegie
Endowment for International Peace <http://www.ceip.org/programs/global/
semostrom.htm> (date accessed: 16 December 2005) at 2: “Characteristics of
a Resource Conducive to Self-Organized Management”: Feasible Improvement:
Resource units are not ata point of deterioration such thatit is useless to organize or
so underutilized that there is little advantage from organizing; Indicators: Reliable
and valid indicators of the condition of the resource system are available at a rela-
tively low cost; Predictability: The flow of resource units is relatively predictable;
Spatial extent: The resource system is sufficiently small, given the transportation and
communication technology in use, that Users can develop accurate knowledge of
external boundaries and internal microenvironments.”
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ing of the Provincial Forest Policy Committee, an MNR District Manager
explained the role of the local population in providing input on a policy
issue:

When asked, what single thing would make this process better, [name
deleted] replied that it had been very helpful for the CFSA to enshrine the
LCC (local citizens” committee) because it ensures local participation. He
commented that policy and legislation are tools that help achieve goals
and this is good — but some new approaches can be achieved when staff
embrace and support risk taking.448

During the review of Ontario’s Forest Management Guidelines for
Bald Eagles, Ospreys and Great Blue Herons, the following questions
and comments were noted at a meeting of the Provincial Forest Techni-
cal Committee, showing the interplay of provincial and local interests in
considering the need for bird conservation measures:

e [s there a limit to protection when the population is abundant?
¢ At what point do we change the direction?

* At what scale do you monitor the population? in Ontario, the track
record is to monitor at the provincial scale

* Another process available would be to take a species off the Endan-
gered Species list

¢ Concern expressed that land use planning decisions are to protect the
provincial interest, but these may not be the best recommendation for
the local area.449

In 2003, the Ontario Region of the Canadian Wildlife Service and
MNR, both acting through Wildlife Habitat Canada, hired Bird Studies
Canada to prepare landbird conservation plans for each of Ontario’s
four “Bird Conservation Regions” by May 2006 (subject to available
funding), under the supervision of the Ontario Landbird Steering
Committee.450 A schedule to their agreement states: “This prospectus
addresses the development of biological plans for landbirds. Develop-
ment of implementation plans will occur in a subsequent phase.”451

448.  MNR, Provincial Forest Policy Committee — Summary of Discussions (7 October

2004) at 2-3.

449.  MNR, Provincial Forest Technical Committee —Summary of Discussion (20 October
2004) at 3.

450. Agreement between Bird Studies Canada and Wildlife Habitat Canada dated 27
March 2003.

451.  Ibid.
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In 2004, government agencies in Canada and the United States,
along with nongovernmental organizations, acting through “Partners in
Flight,” released a North American Landbird Conservation Plan.452 The
Partners in Flight Mission is: “Helping species at risk / Keeping com-
mon birds common / Voluntary Partnerships for birds, habitat, and peo-
ple.” The Partners in Flight Vision is: “Populations of native birds will
occur in their natural numbers, natural habitats, and natural geographic
ranges, through coordinated efforts by scientists, government, and pri-
vate citizens.”

The North American Landbird Conservation Plan states:

Throughout much of Canada and Alaska, the highest priority for conser-
vation action consists of careful planning and implementation of land-use
choices that lead to long-term sustainability of the many Species of Conti-
nental Importance supported there.453

For the Northern Forest Avifaunal Biome, which encompasses the
AOU, the Plan lists a number of conservation issues, the first being
“[l]argescale forestry activities, resulting in habitat fragmentation,
change in tree-species and age composition, use of pesticides, degrada-
tion of forest riparian areas, and fire suppression.”454

Under Recommended Actions for the Northern Forest Avifaunal
Biome, the Plan states:455

* Promote ‘best practices” guidelines for industry that call for maintain-
ing a mosaic of habitats across this Avifaunal Biome, sufficient in area
and forest structure, to maintain healthy populations of all components
of the Northern Forest avifauna.456

¢ Develop plans for Northern Forest [Bird Conservation Regions] that do
not yet have them.

¢ Develop improved monitoring for species with a large portion of their
range north of the [Breeding Bird Survey]-coverage area.

452.  T.D. Rich, CJ. Beardmore, H. Berlanga, P.J. Blancher, M.S.W. Bradstreet, G.S.
Butcher, D.W. Demarest, E.H. Dunn, W.C. Hunter, E.E. Ifigo-Elias, ].A. Kennedy,
A.M. Martell, A.O. Panjabi, D.N. Pashley, K.V. Rosenberg, C.M. Rustay, ].S. Wendt,
T.C. Will, Partners in Flight North American Landbird Conservation Plan (Ithaca,
NY: Cornell Lab of Ornithology, 2004).

453.  Ibid. at 27.

454.  Ibid. at 45.

455.  Ibid. at 46.

456. Seesupras.5.3.3.2.3 and infra s. 5.5.2.4.
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¢ Investigate declines in boreal species for which data come from only a
small portion of the breeding range, and conduct research on causes of
declines.

® Determine importance and limits of the recently expanded range of the
Golden-winged Warbler. Continue research on effects of forestry prac-
tices on this species to guide management in the northern portions of its
range.

¢ Continue research and management directed at Kirtland’s Warbler
and Bicknell’s Thrush (U.S. and Canadian recovery efforts).

e Expand efforts to identify, protect, restore, and manage critical winter
habitat for priority species in Mexico and the rest of Latin America and
the Caribbean.

® Determine the status of Smith’s Longspur populations and winter hab-
itat availability.

e Conduct research on the importance to migratory species of distribu-
tion and quality of stopover habitat south of the Northern Forest.

* Create new partnerships to coordinate conservation actions in nations
where birds of the Northern Forest biome winter and through which
they migrate.

In October 2004, at the outcome of a workshop intended to lay the
groundwork for developing bird conservation plans for the two Bird
Conservation Regions of Ontario that cover the AOU, experts from
CWS, MNR and elsewhere identified the following conservation issues:

4. Preliminary List of Landbird Conservation Issues in BCRs 8 & 12

Before reviewing the threat scores, the [Technical Advisory Committee]
was asked to identify the main conservation issues facing landbirds in the
Ontario portions of BCR’s 8 and 12. The following issues were identified:

e Forest type conversion, e.g., decline in coniferous dominated forest in
BCR 8

¢ Changes in forest age class structure

¢ Increase in forest cover and loss of grassland/old field habitats in
southern part of BCR 12 due to succession and maturation of aban-
doned fields

e Conversion of some mixed and hardwood stands in BCR 12 to conifer,
especially to increase pine and hemlock to reflect historical occurrence.
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¢ Climate change anissue butlikely will not significantly impact habitats
in next 30 years

¢ Fire regime versus harvesting regime, likely more bird habitat avail-
able due to improved forestry practices (e.g. leaving snags, downed
woody debris).

¢ Fire suppression has increased the potential for catastrophic fires.

¢ Expansion of commercial forestry further north (Northern Boreal Ini-
tiative, through agreements with First Nations groups, many unknown
effects)

* Increased pressure on private land base in southern part of BCR 12
(increase in cottage/recreation use, road network, fragmentation).

e Changes in agriculture in the clay belt area, expansion of agricultural
lands, increase in croplands.

® Changes to the air sheds, increase in airborne pollutants, has direct
effect on forest health due to leaching of base cations, increased smog,
etc.

¢ Loss of structure in forests that will mature in next 30 years, especially
in BCR 8 (due to previous harvesting practices that left few snags,
downed woody debris, etc).

¢ Loss of mixed forest types.457

In May 2006, the Bird Studies Canada website contained the fol-

lowing information:

Atitsbroadestlevel, Partners In Flight (PIF) is a coalition of countries, gov-
ernment agencies, conservation groups, academic institutions, industry
and concerned citizens who share a common vision: to maintain the health
of landbird populations and their habitats. In Ontario, Partners in Flight is
being led by Ontario Region Canadian Wildlife Service and Ontario Min-
istry of Natural Resources in partnership with Bird Studies Canada.
Although international in its scope, Partners In Flight advocates a grass-
roots approach where regions develop their own goals and strategies to
keep common birds common. Partners In Flight activities within Ontario
fitinto broader continental wide initiatives that comprise the North Amer-
ican Bird Conservation Initiative (NABCI). As part of NABCI, Partners In
Flight supports conservation of migratory landbirds throughout their
yearly ranges.

457.

Partners in Flight Ontario, BCR 8&12 Technical Workshop Summary (Ontario:
Canadian Ecology Centre, 13-15 October 2004) at 3; online: Bird Studies Canada
<http://www.bsc-eoc.org/PIF/BCR8%2012_WorkshopSummary.pdf> (date
accessed: 29 May 2006).
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Over the next three years, biological plans for the conservation of
landbirds in Ontario will be written by Bird Studies Canada under the
supervision of and with principal funding from the Ontario Region Cana-
dian Wildlife Service and the Ontario Ministry of Natural Resources. It is
likely that these plans will be developed as a series of 4 plans staged by
Bird Conservation Region, working from south to north. Each of these
Landbird Conservation Plans will contain the following information:

¢ Descriptions of priority landbird species and habitats within each plan-
ning region;

e Priority species accounts, including information specific to Ontario
(status, threats, knowledge gaps, etc.);

e Priority habitat accounts that describe how much of the habitat exists,
where, of what quality, which priority birds use it, and what threats are
imminent;

® Descriptions of population and habitat objectives;
® Recommended actions to achieve objectives;

¢ Identification of specific parts of Ontario where actions should take
place and when actions need to be site specific (as opposed to land-
scape-wide);

® Descriptions of best management practices for landscape wide actions;
and

* Development of research and monitoring needs and recommenda-
tions.

These plans will identify options/strategies for enhancing landbird con-
servation that will help guide voluntary conservation efforts. As such,
landowners need not fear that the plans will place new restrictions on their
lands.

5.5.2.4 Publishing guidance materials on incorporating
migratory bird habitat considerations in environmental
impact statements and forest management plans

In 1998, the Biodiversity Protection Branch of the Canadian Wild-
life Service published the “Environmental Assessment Guideline for
Forest Habitat of Migratory Birds,”458 which was intended to provide
guidance to proponents and forest companies on meeting Environment
Canada’s expectations regarding addressing migratory bird habitat

458. Ottawa: Minister of Public Works and Government Services Canada, 1998.
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considerations in environmental impact statements as well as forest
management plans prepared in accordance with the sustainable forest
management (SFM) certification standard adopted by the Canadian
Standards Association (CSA) in 1996.459

In 2001, Wildlife Habitat Canada4¢0 reviewed programs for con-
serving forest wildlife habitats and commented as follows regarding for-
est certification programs:

Forest certification programs are emerging as key factors in the manage-
ment of commercial forestlands and as important financial considerations
for forest companies. Through certification, companies have an opportu-
nity to provide accredited assurance that they are managing forests under
their administration according to high standards. From a habitat perspec-
tive, certification standards based on performance, rather than systems
criteria, have the best potential to ensure that wildlife habitat consider-
ations are an integral part of forest management.461

The CSA SFM standard is based on systems criteria.462

459. Ibid. at 8,14, 15,17, 19.

460. Wildlife Habitat Canada is a national, non-profit, conservation organization estab-
lished in 1984 by Environment Canada, provincial wildlife agencies and conserva-
tion organizations.

461. Wildlife Habitat Canada, “The Status of Wildlife in Canada’s Forested Land-
scapes,” (2001-4) at F-10-11.

462. Ibid. See also Sierra Club of Canada, “The Canadian Standards Association SFM
Standard — Review and Analysis” in “Footprints in the forest — Current practice
and future challenges in forest certification” prepared for Fern (Forests and the
European Union Resource Network) (2004), online: Sierra Club of Canada
<http://www sierraclub.ca/national/programs/ biodiversity/forests/csa-for-
est-standards.pdf> (date accessed: 6 December 2005) at Section 3 “The Develop-
ment of the CSA SFM Standard”: “The standard states that when CSA set out to
review the original standard it ‘strengthened the conservation representation on its
SFM Technical Committee, which now includes representatives from Wildlife Hab-
itat Canada, the Canadian Wildlife Federation, and the Ontario Federation of
Anglers and Hunters.” In fact, all three of these groups were on the Technical Com-
mittee in 1996 when the first version of the standard was approved, along with the
Federation of Mountain Clubs of British Columbia and the Task Force on Churches
and Corporate Responsibility. For a brief period in 2001 the Technical Committee
did strengthen conservation representation, but those representatives did not
endorse the resulting standard. Three major organizations withdrew from the
Technical Committee shortly before the revised standard was finalized. The Sierra
Club of Canada withdrew in October 2001. Its main reason for resigning hinged on
its desire to ensure that the standard, if it is to be promoted as though it is a perfor-
mance standard, ‘meets the Sierra Club’s minimum expectations of what an accept-
able performance standard must contain. Unfortunately, the explicit refusal by the
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In 2002, MNR signed a memorandum of understanding with the

Standards Council of Canada (SCC) providing;:

MNR acknowledges the value of national accreditation and certifica-
tion/registration systems coordinated by the SCC. When audited by a
SCC accredited RB (registration body), the ISO 14001 combined with
CAN/CSA Z809 documents provide significant contributions to verifica-
tion that an applicant satisfies MNR'’s sustainable forest management
(SEM) regulatory requirements.463

It is assumed that SFM standards require compliance with the law

as a baseline, with certified operations exceeding requirements estab-
lished by law.464 Forest management planning in Ontario is not carried
out with a view to complying with prohibitions on bird nest destruction
contained in the MBR and Ontario’s Fish and Wildlife Conservation Act.465

The Canadian Wildlife Service Environmental Assessment Guide-

line for Forest Habitat of Migratory Birds does not make reference to
compliance with the law (s. 6(a) of the MBR), but it recommends that
environmental assessment concepts such as cumulative effects and miti-
gation measures be considered during forest management planning.466
For example, under “cumulative effects,” it notes:

There is particular concern when large expanses of the landscape are
logged or slated to be logged (e.g., boreal forest). Cumulatively, the result
is a net reduction in overall forest habitat, and the potential exists for sig-
nificant reductions in bird populations or for eventual losses of whole bird
communities associated with that type of habitat. Losses of communities
may occur, for example, when post-rotational age-classes of trees or ripar-
ian habitats are allowed to disappear. In the case of FMPs, proper manage-
ment should be able to retain all habitat types and bird communities in the
same proportions as those found prior to logging.467

463.

464.
465.
466.
467.

Technical Committee to consider determining minimum performance expectations
(such as thresholds, ranges of variability, restrictions, etc.) makes this impossible.
Without meaningful on-the-ground performance requirements the standard can-
not offer any assurance of standardized performance levels (other than compliance
with the law) and is therefore not an acceptable performance standard.”
Memorandum of Understanding between the Ontario Ministry of Natural Resour-
ces Forests Division and the Standards Council of Canada (7 November 2002) at 4.
Supra note 462.

See s. 5.4, above.

Ottawa: Minister of Public Works and Government Services, 1998 at 15.

Ibid.
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The Guideline also recommends that mitigation be implemented:

Mitigation, is defined by the [Canadian Environmental Assessment Act] as
follows:

“mitigation” means, in respect of a project, the elimination, reduction or
control of the adverse environmental effects of the project, and includes
restitution for any damage to the environment caused by such effects
through replacement, restoration, compensation or any other means.

The basic premise for any mitigation technique or strategy should be
avoidance. The proponent should carefully consider the need for a partic-
ular component of the project or FMP that would affect migratory birds or
their habitat. Relocating a project or activity under the FMP may provide
the least disruptive approach. Consideration should be given to the timing
of construction and/or project activities that contribute to disturbance.
Activities should be avoided during critical periods of the migratory
birds’ lifecycles (e.g. nesting or staging).468

The Guideline provides the following recommendations for

addressing uncertainty in managing forestry impacts on habitat for
migratory birds:

Monitoring regimes are needed to determine whether impacts are more
than predicted, and to allow for appropriate changes in mitigative mea-
sures, if required. The proponent should describe proposed monitoring
methods. Generally, they should conform to accepted monitoring prac-
tices for the different bird types, but particular methods may be requested
by Environment Canada, depending on the specific situation and species
in the impact area. For example, the Canada landbird monitoring strategy
(Environment Canada 1994) has been designed to monitor population
changes of landbirds in undisturbed forest habitat and to describe spe-
cies-habitat associations of forest birds.

For projects that could affect forest habitat at a landscape level, we
recommend using both coarse and fine-grained approaches to monitoring
migratory bird populations and diversity.

A fine-grained approach is needed to determine the abundance of species
in forest of each post-logging age-class in previously logged areas. Partic-
ular attention should be paid to priority species, bearing in mind that these
species may not be good indicators of population levels of other migratory
birds. Verification of the relationships between priority species and the
community may be requested, depending on local or regional circum-
stances.

468.

Ibid.
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The coarse-grained or landscape approach uses changes in forest compo-
sition as an indicator of abundance and diversity of migratory birds.
Because monitoring will, in part, take place in post-logging age classes
approximating seral stages, the relationship between post-logging age
classes and natural seral stages of forests needs to be determined to
provide confidence in this surrogate measure. Comparisons with migra-
tory bird populations found in natural seral stages in the same landscape
at the same time where other parameters are constant would provide a
controlled approach to monitoring, and further the degree of confidence.

The degree of ground-truthing for verification should be determined with
the regional environmental assessment practitioner of the Environmental
Conservation Service of Environment Canada.

The CSA standard for sustainable forests advocates adaptive manage-
ment to determine whether a management plan is as sustainable as
predicted. Managers need to predict changes, monitor and evaluate pre-
dictions, and adjust their activities to meet the original goals and values.
The goal is, in this case, to maintain populations of migratory birds with a
diversity and abundance as close as possible to those contained in the for-
est habitat prior to development.469

The Secretariat contacted a regional environmental assessment

practitioner working in Environment Canada’s Ontario Region and
asked how frequently he received enquiries from the forest industry
regarding application of the Guideline during forest management plan-
ning.470 He said that he had never received such an inquiry.471 The Secre-

469.
470.

471.

Ibid. at 17.

Pers. comm. with Head, Environmental Assessment Section, Environment Canada
— Ontario Region (9 September 2005).

Ibid. A similar response was provided by federal employees working in the Envi-
ronmental Conservation Branch of Environment Canada’s Ontario Region, when
asked about the nature of their interactions with the logging industry from a wild-
life enforcement point of view (e-mail exchange between Environment Canada
(National Capital Region) and Environment Canada (Burlington) dated 20-21 Feb-
ruary 2002). The first said “I'm sorry I can’t be more helpful, but I don’t know of any
cases where the MBCA was used to protect migratory birds against potential threats
from logging operations. I've had no interaction with the logging industry to date,
in the context of environmental assessment, or from a wildlife enforcement point of
view;” and the second said “[m]y response is much the same as [name deleted]. I
issue MBCA permits for Ontario Region but I don’t have any interaction with the
forestry companies in this regard. [ know that the Province (MNR) occasionally sent
out forestry plan advisory notices to different levels of government and NGOs —re:
publicinput and information sessions —butIhaven’t seen one of thosein a very long
time. If memory serves me correct — these would have come out of MNR Sudbury.
Don’t know of any contact names however.”
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tariat asked forest management planning professionals whether they
used the Guideline in preparing forest management plans; they said
no.#2When asked about whether they were aware of the Guideline, offi-
cials from MNR’s Forest Policy Section stated that they were aware of it,
but that it is not a document with which they are familiar and that they
were not consulted during its development.473

5.5.2.5 Providing expertise through environmental assessment

Though the federal government has not conducted environmental
assessments of forestry operations on provincial Crown lands,474 the
Canadian Environmental Assessment Agency has published research
findings relevant to assessing environmental effects of projects on
migratory birds.475

472.  Pers. comm. with staff from Clergue Forest Management Inc. and MNR’s Sault Ste.
Marie District Office, 27 June 2005.

473.  Pers. comm. with Manager, Forest Policy Section, Forest Management Branch, For-
ests Division, MNR, Sault Ste. Marie, 28 June 2005.

474.  Inorder for an activity to qualify as a project potentially subject to assessment under
the Canadian Environmental Assessment Act, S.C. 1992, c. 37, it must be listed in the
Inclusion List Regulations, SOR/94-637. Under Forests, these regulations reference
only forestry activities on federal land (s. 74). However, under Flora and Fauna, the
regulations cover, among other things: “48.1 Physical activities thatare carried onin
Canada outside a national park, national park reserve, national historic site or his-
toric canal and that are intended to threaten the continued existence of a biological
population in an ecodistrict, either directly or through the alteration of its habitat,
except for activities carried on at or in the immediate vicinity of an airport to ensure
the safe operation of aircraft;” and under Fisheries, the regulations cover, among
other things: “46. The harmful alteration, disruption or destruction of fish habitatby
means of the removal of vegetation in or adjacent to a water body that requires the
authorization of the Minister of Fisheries and Oceans under subsection 35(2) of the
Fisheries Act or authorization under regulations made by the Governor in Council
under that Act.”

475.  See “Review and Evaluation of Adaptive Environmental Assessment and Manage-
ment” prepared by ESSA Environmental and Social Systems Analysts Ltd. for Envi-
ronment Canada (October 1982); “Using Ecological Standards, Guidelines and
Objectives for Determining Significance — An Examination of Existing Information
to Support Significance Decisions Involving Wetlands” prepared by Lynch-Stewart
& Associates for the Research and Development Monograph Series of the Canadian
Environmental Assessment Agency’s Research and Development Program (2000);
“A Decision Support Tool to Aid in Evaluating Significance of Adverse Effects on
Birds for Environmental Assessment” prepared by David Kirk for the Research
and Development Monograph Series of the Canadian Environmental Assessment
Agency’s Research and Development Program (2000); and “Implementing Ecologi-
cal Management — Using a Bioregional Planning Approach — A Practitioner’s Guide
(First Draft)” prepared by Richard Laing, IPS (Integrated Planning Service) Ltd. for
The Biodiversity Convention Office, Environment Canada (2002).
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In its draft Migratory Birds Program Plan (2004), Canada has

stated:

Environmental Assessment (EA) is a systematic process to identify poten-
tial effects of a development proposal as early in the planning process as
possible. This enables adverse effects to be avoided or mitigated, through
redesign or project cancellation, before they occur. It also ensures deci-
sions are made with a full understanding of their environmental conse-
quences. EA provides an opportunity for CWS to incorporate conserva-
tion measures into project development. Given the importance of protect-
ing birds from the cumulative effects of rapid change, EA is a key tool for
the migratory bird program.

To obtain the greatest benefit for bird conservation from its EA interven-
tions, CWS will:

¢ considerlandscape-level objectives for conservation of migratory birds
and their habitats in assessing projects

¢ consider EA requirements in its research planning;
* as appropriate, provide advice through its EA network to:
— CEAA triggered assessments
— Provincial EA
— FPorest management initiatives
- Aquaculture licenses

— Major mining, commercial fishing, energy development, agricul-
tural or transportation initiatives.476

In addition, a core strategy of the Canadian Wildlife Service

2000-2010 Strategic Plan is “Utilization of the landscape or ecosystem
approach,” and the Canadian Wildlife Service has adopted a Habitat
Conservation Program Strategy under which it intends to “demonstrate
and enhance the stewardship of habitat for migratory birds and species
at risk,” by “conduct(ing) environmental assessments on the impacts of
human activities on wildlife habitat, and recommend(ing) regulatory
and mitigative measures as appropriate,”477 and by “provid(ing) leader-

476.

477.

CWS, “Migratory Birds Program Plan — A component of the Canadian Wildlife Ser-
vice Strategic Plan” (Draft — June 2004 Version) at 33-34.

In its comments on the draft factual record, Canada noted: “This section should not
be linked to the last sentence in the paragraph (see comments below). By linking the
two it suggests that the reference to ‘conducting environmental assessments on the
impacts of human activities on wildlife habitat” in the Habitat Conservation Pro-
gram Strategy was a reference to undertaking CEAA assessments. This was not the
case. The sentence which states that ‘only Ontario conducts EAs related to forestry
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ship and expertise in ecosystem management, land use planning, and
habitat stewardship at local, regional, provincial, national, and inter-
national levels.”478 Canada and Ontario have an agreement on environ-
mental assessment cooperation,4”9 but only Ontario conducts environ-
mental assessments related to forestry operations on provincial Crown
lands in Ontario.

In 2002, when Ontario’s Ministry of the Environment released a
draft Declaration Order that would replace — and change the conditions
of — the Timber Class EA, Environment Canada provided detailed
comments on the draft on several occasions, expressing concerns, in par-
ticular, as regards whether the new terms and conditions address Envi-
ronment Canada’s interests regarding migratory birds.480

Ontario’s Environment Ministry did not change the terms and con-
ditions of the draft Declaration Order as requested by Environment Can-
ada, nor did MNR incorporate Environment Canada’s concerns into
subsequent amendments to the Forest Management Planning Manual 481
MNR did not grant Environment Canada’s request to be represented on

operations on provincial Crown Lands in Ontario” should either be deleted or
placed next to the section that provides context for federal environmental assess-
ment, as suggested above.” See also supra note 474.

478. See CWS, “Habitat Conservation Program Strategy;” online: CWS <http://www.
cws-scf.ec.gc.ca/habitat/default.asp?lang=en&n=C951239D-1> (date accessed: 5
December 2005). See also Steve Thompson, ed., “Forest Round Table on Sustainable
Development” (Final Report) (Ottawa: National Round Table on the Environment
and the Economy, 1994) at 21: “The Canadian Wildlife Service is a strong proponent
of integrated resource management, and will continue to practice and promote this
approach inits wildlife programs. The CWS s leading the development of animple-
mentation strategy for Canada under the Convention on Biodiversity which, by
design, will accommodate the multiple values of the forest.” But see Environment
Canada’s Departmental Performance Report for the period ending 31 March 2003:
“Migratory Birds” “Since 1986, there have been no new resources allocated to this
area, while the scope of departmental efforts has expanded significantly. Monitor-
ing efforts show a number of disturbing trends: approximately 35% of landbird spe-
cies, and roughly two-thirds of the 47 shorebird species, are in decline. Twenty-nine
species of birds are on the COSEWIC (Committee on the Status of Endangered
Wildlife in Canada) list of endangered or threatened species. There is a growing
sense of urgency to address these downward trends.” CWS resources were cut by
22% in 1984: ]. Alexander Burnett, “A Passion for Wildlife: A History of the Cana-
dian Wildlife Service, 1947-1997,” (1999) 113 Canadian Field Naturalist No.1,1at138.

479.  See online: Canadian Environmental Assessment Agency <http://www.ceaa-
acee.gc.ca/010/0001/0003/0001/0009/index_e.htm> (date accessed: 2 December
2005).

480. Response to Request for Information at Tab 3. All comments were formulated by the
Head, Environmental Assessment Section, Ontario Region, Environment Canada.

481. Response to Request for Information at Tab 3.
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the Provincial Policy Committee and the Provincial Technical Commit-
tee.482

Ontario’s Provincial Forest Technical Committee has noted a con-
nection between federal enforcement of federal legislation and a need
for federal involvement in developing provincial forestry guidelines
that meet the requirements of federal law.483 Regarding the develop-
ment of new provincial forest management guidelines for the protection
of fish habitat, committee members noted: “With the increase of the DFO
(Department of Fisheries and Oceans) enforcement activity, it will be
very helpful to provide a guideline that is consistent with the federal
Fisheries Act, and a guideline that can be applied more consistently.”484
DFO is involved in the development of MNR guidelines for activities
involving impacts on fish habitat.485

5.5.2.6 Regulating incidental take of migratory bird nests

In its draft Migratory Bird Program Plan, the Canadian Wildlife
Service outlines how it proposes to address the issue of migratory bird
impacts from forestry. First, it underscores that its focus will be on the
maintenance of acceptable population levels and healthy migratory bird
communities and ecosystems, meaning that in areas such as the boreal
forest, it intends to begin by filling gaps in knowledge regarding migra-
tory bird population status and trends,486 as well as species-habitat
interactions.4” Regarding threats to migratory birds, in its draft Migra-
tory Bird Program Plan, the Canadian Wildlife Service States:

CWS, which must focus a large proportion of its effort on its responsibility
for the management of hunted species, has not had the resources to estab-
lish the scientific foundation for dealing with the entire range of new
threats.488

482.  Ibid.

483. MNR, Provincial Forest Technical Committee — Summary of Discussions (28 Febru-
ary 2001) at 5.

484.  Ibid.

485. See MNR, Provincial Forest Technical Committee — Summary of Discussions (2-3
May 2001) at 6.

486. CWS, “Migratory Birds Program Plan — A component of the Canadian Wildlife Ser-
vice Strategic Plan” (Draft — June 2004 Version) at 23.

487. Ibid. at7.

488. Ibid. at 14. See also Regulations Amending the Migratory Birds Regulations, P.C.
1998-947 (28 May 1998) increasing the price of migratory game bird hunting permits
from $3.50 to $8.50: “This amendment [...] arises out of commitments in the Febru-
ary 1996 federal budget and the second federal program review exercize to improve
the focus of government spending through alternative service delivery and user
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Despite these gaps in knowledge, the draft Migratory Bird Pro-
gram Plan states:

The most important determinant of the sustainability of forest landbirds
outside protected areas is the future distribution of forest habitats over the
long timeframe of forestry management (which could be 50-100 years).
Environment Canada has no direct authority to manage forest habitat
planning. Nevertheless, one significant threat faced by forest birds results
from incidental take —which we define as the harm caused to birds or nests
that occurs through otherwise authorised activities for use of natural
resources, such as forestry.489

Environment Canada is working on assessing the potential role of
earth observation technologies in tracking wildlife habitat and assisting
with MBCA enforcement,490 and has secured amendments to the MBCA
that allow regulations to be adopted to create a permit system for regu-
lating the incidental take of migratory bird nests.491 While it is too early

fees. [...] Environment Canada also maintains a compliance and enforcement pro-
gram for its wildlife legislation (the Canada Wildlife Act, the Migratory Birds Conven-
tion Act, 1994, and the Wild Animal and Plant Protection and Regulation of International
and Interprovincial Trade Act). The costs of this program exceed $1 million annually.
Although theserelated programs retain a major focus on game species, they are con-
sidered to benefit the general public and thus are not funded through user fees. [...]
As aresult of Program Review I, from 1995/96 to 1997 /98 the migratory birds and
other wildlife conservation activities in Environment Canada were reduced by $5.7
million, for a current total of $21.8 million. [...] Environment Canada also is con-
cerned about the downward trend in the number of individuals who participate in
hunting. [...] Finally, several hunters also pointed out that through the mandatory
Habitat Conservation Stamp, they contribute disproportionately for habitat conser-
vation work that benefits all Canadians, not just hunters. [...] Environment Canada
recognizes that it will be important to develop, over the mid-term, an initiative that
ensures all Canadians contribute equitably to conservation.”

489. CWS, “Migratory Birds Program Plan— A component of the Canadian Wildlife Ser-
vice Strategic Plan” (Draft — June 2004 Version) at 6.

490. See Canadian Space Agency, “Space for Habitat” (1st year — 2004-05), Government
Related Initiatives Program, Project Summary, Sept. 2004.

491.  S.12(1)(a)(ii) of the MBCA. The 2003-2004 Environment Canada Departmental Perfor-
mance Report and the 2004-2005 Environment Canada Departmental Performance Report
both contain the following paragraph, under Sustaining Migratory Bird Popula-
tions: “Environment Canada, through the Canadian Wildlife Service, provided
advice and support to regular meetings of a joint working group on forestry and
migratory birds dealing with legal and conservation issues related to migratory
birds incidental take. The goal of the working group, which included members of
the forestry industry, provinces, environmental non-governmental organizations
and other industries, was to prepare recommendations for senior-level manage-
ment consideration (submitted April 2nd, 2004).” Online: Environment Canada
<http:/ /www.ec.gc.ca/dpr/2004/en/conserve.cfm> (date accessed: 5 December
2005).
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to know what form this system would take (for example, whether issu-
ance of a permit would trigger an environmental assessment require-
ment under the Canadian Environmental Assessment Act492), CWS has
stated: “We envision a process where forest companies meet Environ-
ment Canada-set forest bird population objectives through long-term
conservation plans.”493

5.5.2.7 Taking part in Ontario’s forest management process

The Secretariat found that in the mid-1990's, after the issuance of
the Timber Class EA approval, an employee from the Ontario Region of
the Canadian Wildlife Service was one of two federal employees%4
included in Ontario’s 13-member “Other Wildlife Working Group,” the
group tasked by MNR with developing a research agenda for imple-
menting an adaptive management approach to wildlife habitat policy
for application to forest management operations in Ontario.4%5 This
employee was also part of a team of Canadian Wildlife Service scientists
that developed a ranking system to help set priorities for landbird spe-
cies.4% As described more fully above (see s. 5.3.2.1), the research
proposal tabled by the Other Wildlife Working Group was not imple-
mented. The Canadian Wildlife Service employee later transferred to the
Canadian Forest Service, and as of 24 May 2006, the position he had held
at the Canadian Wildlife Service remained vacant.

6. Closing Note

Factual records provide information regarding asserted failures to
effectively enforce environmental law in North America that may assist
submitters, the NAAEC Parties and other interested members of the
public in taking any action they deem appropriate in regard to the
matters addressed. Pursuant to Council Resolutions 04-03 and 05-04,
this factual record provides information relevant to a consideration of
whether Canada is failing to effectively enforce s. 6(a) of the Migratory
Birds Regulations (“MBR”) adopted under the Migratory Birds Convention
Act, 1994 (“MBCA”) in regard to clearcut logging activities carried out

492.  See Law List Regulations, SOR /94-636.

493. CWS, “Migratory Birds Program Plan — A component of the Canadian Wildlife Ser-
vice Strategic Plan” (Draft — June 2004 Version) at 7.

494.  The other was employed by the Canadian Forest Service.

495. Sees.5.3.2.1, above.

496. See Erica H. Dunn et al., “Priority-Setting Tool Applied to Canada’s Landbirds
Based on Concern and Responsibility for Species,” (1999) 13 Conservation Biology
No. 6 at 1404.
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from 1 January to 31 December 2001, particularly with respect to the
migratory bird nesting season, in fifty-three (53) forest management
units located in central and northern Ontario. S. 6(a) of the MBR makes it
an offence, among other things, to disturb, destroy or take a nest of a
migratory bird without a permit. Under the MBR, permits may only be
issued for limited purposes such as scientific research.

In developing the factual record, the Secretariat requested infor-
mation from Canada regarding any actions, including seeking assur-
ances of voluntary compliance and compliance agreements, inspections,
and monitoring, taken to enforce s. 6(a) of the MBR in connection with
logging identified by the Submitters. The Secretariat received no infor-
mation from Canada indicating that any such action has been taken.
Environment Canada provided the Secretariat with information on
multistakeholder workshops held by the Canadian Wildlife Service
(“CWS”) to promote compliance with s. 6(a) of the MBR. Canada stated
that in setting enforcement priorities, it responds to complaints from
the public. Canada did not take enforcement action, including on-site
inspections or investigations, when a member of the public sent the
Canadian Wildlife Service (“CWS”) two letters and an e-mail in July
2001 expressing concern about logging scheduled to take place during
the migratory bird nesting season under a contingency forest man-
agement plan approved by Ontario’s Ministry of Natural Resources
(“MNR”). The CWS website contains no information on a complaints
process for enforcing s. 6(a) of the MBR. Ontario has a process allowing
residents to request investigations into alleged violations of environ-
mental laws, but s. 6(a) of the MBR is not on the list of federal laws cov-
ered by the process. Ontario has a wildlife conservation act that makes it
an offence to destroy nests of wild birds not covered by the MBCA, but
Ontario has issued program direction stating that this provision is not
intended to change Ontario’s approach to ongoing activities such as
forest harvesting.

Canada has stated that it wants to focus on species of conservation
priority, such as species considered threatened or endangered. Migra-
tory bird population trend monitoring data for the area of Ontario cov-
ered by the factual record, an area of roughly forty (40) million hectares,
is incomplete as regards forest interior bird species and remote forest
areas. Federal scientists are recommending to management that CWS
develop and lead a national landbird monitoring program to fill these
and other data gaps. Canada has not yet decided whether downward
population trends for severely declining species that are still relatively
widespread and common should be a trigger for conservation action.
Canadais beginning to consider threats to migratory bird populations in
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setting regional priorities as part of a voluntary, multistakeholder, mon-
itoring and conservation initiative. Canada has stated that evidence of a
connection between logging and a downward trend in migratory bird
populations is not determinative of whether enforcement action will be
taken, although it added that such information would be considered in
determining how to respond to a violation.

Canada stated that in Ontario, logging licenses require industry to
protect the environment, and it noted that CWS is aware that Ontario’s
forestry guidelines contain biodiversity components. Ontario’s forest
management guidelines require protection of known raptor and great
blue heron nests during logging. As regards other birds, under Ontario’s
forest management system, maintaining preferred habitat for a selection
of species is meant to be an indicator of sustainable forest management.
The province has set no provincial objectives for migratory bird popula-
tions or habitat, and it does not track migratory bird habitat trends asso-
ciated with implementation of forest management plans. MNR has
advised foresters that a forest management alternative (a plan for where
and when to log over several decades) will be considered sustainable if
preferred habitat for indicator species does not fall more than twenty
(20) percent below the lowest amount predicted to occur on the land-
scape in the absence of human intervention (taking into account natural
forces such as wildfires). The Secretariat reviewed forest management
plans for the fifty-three (53) forest management units covered by the fac-
tual record and found that for the thirty-eight (38) plans containing habi-
tat projections for birds covered by the MBR, habitat is projected to
decline for nine (9) of ten (10) species, with declines ranging from 8%
(Blackburnian Warbler) to 35% (Pileated Woodpecker). Under Ontario’s
forest management system, the Pileated Woodpecker is a featured spe-
cies; providing habitat for this species is meant to address habitat needs
for a range of wildlife species associated with mature and old growth
forests.

In 2001, at a workshop organized by CWS to promote compliance
with s. 6(a) of the MBR, an advisor to the Canadian Forest Products
Association presented a paper which states that CWS does not have the
resources to strictly enforce s. 6(a) of the MBR and that the preferred
option would be for CWS to adopt an enforcement policy exempting for-
estry from enforcement on the condition of complying with provincial
forest management rules containing measures to address migratory
bird conservation. The paper concludes that any solution should avoid
the use of federal permits because this would create another layer of red
tape and open forest management to the federal environmental assess-
ment process. During a process to replace Ontario’s rules for protecting
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the environment during logging, Ontario’s Ministry of Environment
did not adopt Environment Canada’s recommendations for addressing
migratory bird conservation, and MNR has not granted Environment
Canada’s requests to be represented on provincial forest advisory com-
mittees. Environment Canada has stated that adequate obligations do
not exist under provincial rules to require MNR to protect Environment
Canada’s interests in forest management activities in Ontario, including
its interest in the conservation and protection of migratory birds.
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12 March 2004

COUNCIL RESOLUTION 04-03

Instruction to the Secretariat of the Commission for Environmental
Cooperation Regarding the Assertion that Canada is failing to
effectively enforce Section 6(a) of the Migratory Bird Regulations
(MBR) adopted under the Migratory Birds Convention Act, 1994
(MBCA) (SEM-02-001).

THE COUNCIL:

SUPPORTIVE of the process provided for in Articles 14 and 15 of
the North American Agreement on Environmental Cooperation (NAAEC)
regarding submissions on enforcement matters and the preparation of
factual records;

CONSIDERING the above noted submission filed on 6 February
2002, by the Canadian Nature Federation, Canadian Parks and Wilder-
ness Society, Earthroots, Federation of Ontario Naturalists, Great Lakes
United, Sierra Club (United States), Sierra Club of Canada and
Wildlands League, all represented by Sierra Legal Defence Fund
(SLDF), and the 11 April 2002, response provided by the Government of
Canada;

FURTHER CONSIDERING the notification to Council of 12
November 2002, Council Resolution 03-05, the supplemental informa-
tion provided by the submitters on 20 August 2003, and the response
provided by the Government of Canada on 16 October 2003;

HAVING REVIEWED the Secretariat’s notification to Council of
17 December 2003, recommending the development of a factual record
with respect to the submission;

NOTING that both the supplemental information and Canada’s
response to that information address clearcutting activities carried out
during 2001 in forty-nine (49) forest management units in the Province
of Ontario, particularly with respect to the migratory bird nesting sea-
son;

RECOGNIZING that five forest management units have been
amalgamated and are now part of the forty-nine (49) forest management
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units under consideration, and that no logging activities took place on
one additional forest management unit;

FURTHER RECOGNIZING that information for four forest man-
agement units was not available in time to meet the deadline that was
established in Council Resolution 03-05 for submitting additional infor-
mation and therefore was not provided by the submitters;

NOTING that when submitters provide information, the Party is
afforded the opportunity to respond to that information; and

FURTHER NOTING that the submitters may, if they wish, submit
a new submission with the requisite sufficient information with respect
to the four (4) forest management units for which information was not
available.

HEREBY UNANIMOUSLY DECIDES TO:

INSTRUCT the Secretariat to prepare a factual record in accor-
dance with Article 15 of the NAAEC and the Guidelines for Submissions on
Enforcement Matters under Articles 14 and 15 of the North American
Agreement on Environmental Cooperation for the assertions set forth in
Submission SEM-02-001 with regard to alleged failures by Canada to
effectively enforce Section 6(a) of the Migratory Bird Regulations (MBR)
adopted under the Migratory Birds Convention Act, 1994 (MBCA), in
regard to clearcut logging activities carried out from 1 January to 31
December 2001, particularly with respect to the migratory bird nesting
season, in the forty-nine (49) forest management units located in the
Province of Ontario identified by the submitters, which include the five
that were amalgamated;

DIRECT the Secretariat to provide the Parties with its overall work
plan for gathering the relevant facts and with the opportunity to com-
ment on that plan; and

FURTHER DIRECT the Secretariat to consider, in developing the
factual record, whether the Party concerned “is failing to effectively
enforce its environmental law” since the entry into force of the NAAEC
on 1 January 1994. In considering such an alleged failure to effectively
enforce, relevant facts that existed prior to 1 January 1994, may be
included in the factual record.

APPROVED BY THE COUNCIL.
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1 April 2005

COUNCIL RESOLUTION 05-04

Instruction to the Secretariat of the Commission for Environmental
Cooperation Regarding the Assertion that Canada is failing to
effectively enforce Section 6(a) of the Migratory Bird Regulations
(MBR) adopted under the Migratory Birds Convention Act, 1994
(MBCA) (SEM-04-006).

THE COUNCIL:

SUPPORTIVE of the process provided for in Articles 14 and 15 of
the North American Agreement on Environmental Cooperation (NAAEC)
regarding submissions on enforcement matters and the preparation of
factual records;

CONSIDERING the above noted submission filed on 12 October
2004 by the Canadian Nature Federation, Canadian Parks and Wilder-
ness Society, Earthroots, Federation of Ontario Naturalists, Great Lakes
United, Sierra Club (U.S. and Canada) and Wildlands League, all repre-
sented by Sierra Legal Defence Fund (SLDF), and the 7 December 2004
response provided by the Government of Canada;

HAVING REVIEWED the Secretariat’s notification to Council of
17 December 2004 which recommended the development of a factual
record with respect to the submission, and also recommended, in
accordance with Guideline 10.3 of the Guidelines for Submissions on
Enforcement Matters under Articles 14 and 15 of the NAAEC, that the
submission be combined with the Ontario Logging submission
(SEM-02-001) for the purpose of developing one consolidated factual
record for both;

NOTING that the submission and Canada’s response address
clearcutting activities carried out during 2001 in four (4) forest manage-
ment units in the Province of Ontario, particularly with respect to the
migratory bird nesting season;

RECOGNIZING the close relationship between this submission
and SEM-02-001, as was acknowledged in both the submission and Can-
ada’s response;
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FURTHER NOTING that, pursuant to Council Resolution 04-03,
the Secretariatis currently developing a factual record for SEM-02-001.

HEREBY UNANIMOUSLY DECIDES TO:

INSTRUCT the Secretariat to consolidate this submission (SEM-
04-006) with the Ontario Logging submission (SEM-02-001) for the
purpose of developing one consolidated factual record for both
submissions,

FURTHER INSTRUCT, for greater clarity, the Secretariat to
include in the consolidated factual record the four (4) forest manage-
ment units identified by the submitters in SEM-04-006, with respect to
the alleged failure by Canada to effectively enforce Section 6(a) of the
MBR inregard to clearcutlogging activities carried out from 1 January to
31 December 2001 in those units;

DIRECT the Secretariat to provide the Parties with an amended
overall work plan to address the four forest management units identi-
fied by the submitters in SEM-04-006 and with the opportunity to com-
ment on the amendments; and

REMIND the Secretariat to otherwise prepare the consolidated
factual record in accordance with Council Resolution 04-03.

APPROVED BY THE COUNCIL.
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Secretariat of the Commission
for Environmental Cooperation

Overall Plan to Develop a Factual Record

Submission I.D.: SEM-02-001 / Ontario Logging

Submitters: Canadian Nature Federation
Canadian Parks and Wilderness Society
Earthroots
Federation of Ontario Naturalists
Great Lakes United
Sierra Club (United States)
Sierra Club of Canada
Wildlands League

Represented by: Sierra Legal Defence Fund
Party: Canada
Date of this plan: 24 March 2004

Background

On 6 February 2002, the Sierra Legal Defence Fund filed with the
Secretariat of the Commission for Environmental Cooperation of North
America (CEC), on behalf of the Submitters identified above, a submis-
sion alleging “the failure of the Canadian Government to effectively
enforce subsection 6(a) of the Migratory Birds Regulations (MBR)
adopted under the Migratory Birds Convention Act, 1994, against the
logging industry in Ontario.” Section 6(a) of the MBR makes it an offence
to disturb, destroy or take a nest or egg of a migratory bird without a per-
mit. By correlating projected harvest figures for 59 forest management
units (FMUs) with available bird census data, the Submitters estimated
that clear cutting activity in 2001 destroyed over 85,000 migratory bird
nests in central and northern Ontario forests. They alleged that Environ-
ment Canada, through its Canadian Wildlife Service (CWS), has taken
virtually no action to enforce Section 6(a) of the MBR in regard to this
logging activity. Canada responded to the submission on 25 April 2002,
and on 12 November 2002, the CEC Secretariat recommended to
the CEC Council preparation of a factual record. On 22 April 2003,
in Council Resolution 03-05, the Council deferred its consideration of
the Secretariat’s recommendation pending receipt of additional infor-
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mation from the Submitters in support of their allegations. The Submit-
ters provided additional information — including harvest data — to the
Secretariat on 20 August 2003. Canada responded to the additional
information on 17 October 2003. On 17 December 2003, the Secretariat
again recommended that a factual record be developed.

On 12 March 2004, in Council Resolution 04-03, the Council voted
unanimously to instruct the Secretariat to develop a factual record, in
accordance with Article 15 of the NAAEC and the Guidelines for Submis-
sions on Enforcement Matters under Articles 14 and 15 of the NAAEC (Guide-
lines), for the assertions in submission SEM-02-001 concerning clearcut
logging activities carried out from 1 January to 31 December 2001, par-
ticularly with respect to the migratory bird nesting season, in 49 of the 59
FMUs identified in the original submission, including five of the remain-
ing ten FMUs that through amalgamation are now part of the 49 FMUs.
Excluded from the scope of the factual record is an FMU whose logging
license was revoked (Kiashke River), and four FMUs (Cochrane,
Shiningtree, Superior and Temagami Forests) for which the Submitters
were unable to obtain harvest data from either the Ontario Ministry of
Natural Resources or the logging company. Council Resolution 04-03
notes that the Submitters “may, if they wish, submit a new submission
with the requisite sufficient information with respect to the four (4)
forest management units for which information was not available.”

The Council directed the Secretariat to consider, in developing the
factual record, whether the Party concerned “is failing to effectively
enforce its environmental law” since the entry into force of the NAAEC
on 1 January 1994. In considering such an alleged failure to effectively
enforce, the factual record may include relevant facts that existed prior
to 1 January 1994. The Council also directed the Secretariat to provide
the Parties with its overall work plan for gathering the relevant facts and
with the opportunity to comment on that plan.

Under Article 15(4) of the NAAEC, in developing a factual record,
“the Secretariat shall consider any information furnished by a Party and
may consider any relevant technical, scientific or other information: (a)
that is publicly available; (b) submitted by interested nongovernmental
organizations or persons; (c) submitted by the Joint Public Advisory Com-
mittee; or (d) developed by the Secretariat or by independent experts.”

Overall Scope of the Fact Finding:

To prepare the factual record, the Secretariat will gather and
develop information relevant to the facts concerning Canada’s actions
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regarding alleged failures to effectively enforce subsection 6(a) of the
Migratory Birds Regulations (MBR) adopted under the Migratory Birds
Convention Act, 1994, concerning clearcut logging activities carried out
from 1 January to 31 December 2001, particularly with respect to the
migratory bird nesting season, in 49 of the 59 forest management units
(FMUs) identified in the original submission, including five of the
remaining ten FMUs that through amalgamation are now part of the 49
FMUs.

Overall Plan:

Consistent with Council Resolution 04-03, execution of the overall
plan will begin no sooner than 5 April 2004. All other dates are best esti-
mates. The overall plan is as follows:

e Through public notices or direct requests for information, the Secre-
tariat will invite the Submitters; JPAC; nongovernmental organiza-
tions; forestry companies that operate in the 49 FMUs; industry
associations; and the public to submit information relevant to the
scope of fact-finding outlined above. The Secretariat will explain the
scope of the fact finding, providing sufficient information to enable
interested nongovernmental organizations or persons or the JPAC to
provide relevant information to the Secretariat (section 15.2 of the
Guidelines). [April 2004]

e The Secretariat will request information relevant to the factual record
from federal, provincial and local government authorities of Canada,
as appropriate, and shall consider any information furnished by a
Party (Articles 15(4) and 21(1)(a) of the NAAEC). [April 2004]

¢ The Secretariat will gather relevant technical, scientific or other infor-
mation that is publicly available, including from existing databases,
public files, information centers, libraries, research centers and aca-
demic institutions. [April through September 2004]

¢ The Secretariat, as appropriate, will develop, through independent
experts, technical, scientific or other information relevant to the fac-
tual record. [April through September 2004]

e The Secretariat, as appropriate, will collect relevant technical, scien-
tific or other information for the preparation of the factual record,
from interested nongovernmental organizations or persons, the
JPAC or independent experts. [April through September 2004]



172 FACTUAL RECORD: ONTARIO LOGGING SUBMISSIONS

¢ Inaccordance with Article 15(4), the Secretariat will prepare the draft
factual record based on the information gathered and developed.
[September 2004 through January 2005]

¢ The Secretariat will submit a draft factual record to Council, and any
Party may provide comments on the accuracy of the draft within 45
days thereafter, in accordance with Article 15(5). [end of January
2005]

e As provided by Article 15(6), the Secretariat will incorporate, as
appropriate, any such comments in the final factual record and sub-
mit it to Council. [March 2005]

e The Council may, by a two-thirds vote, make the final factual record
publicly available, normally within 60 days following its submission,
according to Article 15(7).

Additional information

The submission, the Party’s responses, the additional information
provided by the Submitters, the Secretariat determinations, the Council
Resolution, and a summary of these are available in the Registry on
Citizen Submissions in the CEC home page <www.cec.org>, or upon
request to the Secretariat at the following address:

Secretariat of the CEC

Submissions on Enforcement Matters Unit (SEM Unit)
393 St-Jacques St. West,

Suite 200

Montreal QC H2Y 1N9

Canada
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Secretariat of the Commission
for Environmental Cooperation

Amended Overall Plan to Develop a Factual Record

Submission I.D.: SEM-02-001 (Ontario Logging) &
SEM-04-006 (Ontario Logging II)

Submitters: Canadian Nature Federation
Canadian Parks and Wilderness Society
Earthroots
Federation of Ontario Naturalists
Great Lakes United
Sierra Club (United States and Canada)
Wildlands League

Represented by: Sierra Legal Defence Fund
Party: Canada
Date of this plan: 4 April 2005

Background

On 6 February 2002, the Submitters listed above filed with the Sec-
retariat of the Commission for Environmental Cooperation (CEC) a sub-
mission alleging “the failure of the Canadian Government to effectively
enforce s. 6(a) of the Migratory Birds Requlations against the logging
industry in Ontario.” On 25 February 2002, the Secretariat determined
that the submission, SEM-02-001 (Ontario Logging) (“Ontario Log-
ging”), met the requirements of Article 14(1) of the North American Agree-
ment on Environmental Cooperation (NAAEC) and merited requesting a
response from the Party in accordance with Article 14(2). The Party sub-
mitted its response on 25 April 2002. On 12 November 2002, the Secretar-
iat notified the CEC Council that the submission, in light of the Party’s
response, warranted development of a factual record. On 22 April 2003,
in Council Resolution 03-05, the Council voted unanimously:

TO DEFER consideration of the Secretariat’s notification of 12 November
2002, pending the following;:

a) the submitters being provided a period of 120 calendar days from the
date of this resolution to submit the requisite sufficient information in
support of the allegations set forth in SEM-02-001;
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b) the termination of the submission process for SEM-02-001 if the sub-
mitters elect not to provide further information within the 120 calen-
dar day time frame;

¢) in the event such further information is provided, the Secretariat
determining whether that information warrants a response from Can-
ada or whether the submission process should be terminated;

d) intheeventsucharesponseisrequested and provided by Canada, the
Secretariat, after considering both the new information provided by
the submitters and the response of Canada to that information, notify-
ing Council whether it recommends the preparation of a factual
record.

On 20 August 2003, within the 120 calendar day time frame pro-
vided in Council Resolution 03-05, the Submitters provided the Secretar-
iat with further information. On 21 August 2003, pursuant to Council
Resolution 03-05, the Secretariat determined that the further informa-
tion provided by the Submitters merited requesting a response from
Canada and requested a response. On 16 October 2003, Canada submit-
ted its response. On 17 December 2003, pursuant to Council Resolution
03-05, the Secretariat recommended preparation of a factual record.

On 12 March 2004, pursuant to Council Resolution 04-03, the
Council voted to:

INSTRUCT the Secretariat to prepare a factual record in accordance with
Article 15 of the NAAEC and the Guidelines for Submissions on Enforcement
Matters under Articles 14 and 15 of the North American Agreement on
Environmental Cooperation for the assertions set forth in Submission
SEM-02-001 with regard to alleged failures by Canada to effectively
enforce Section 6(a) of the Migratory Bird Regulations (MBR) adopted
under the Migratory Birds Convention Act, 1994 (MBCA), in regard to
clearcutlogging activities carried out from 1 January to 31 December 2001,
particularly with respect to the migratory bird nesting season, in
the forty-nine (49) forest management units located in the Province of
Ontario identified by the submitters, which include the five that were
amalgamated; [...]

Regarding four forest management units (“FMUs") for which the
Submitters were unsuccessful in obtaining further information within
the 120 calendar day time frame provided in Council Resolution 03-05,
in Council Resolution 04-03, the Council stated:

FURTHER RECOGNIZING that information for four forest management
units was not available in time to meet the deadline that was established in
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Council Resolution 03-05 for submitting additional information and there-
fore was not provided by the submitters;

NOTING that when submitters provide information, the Party is afforded
the opportunity to respond to that information; and

FURTHER NOTING that the submitters may, if they wish, submit a new
submission with the requisite sufficient information with respect to the
four (4) forest management units for which information was not available.

On 12 October 2004, the Submitters filed with the Secretariat sub-
mission SEM-04-006 (Ontario Logging II) (“Ontario Logging II”), con-
taining additional information regarding the four FMUs that were
excluded from the scope of the factual record for Ontario Logging by
Council Resolution 04-03 (Cochrane, Shiningtree, Temagami and
Wawa, hereinafter “the four FMUs”). On 14 October 2004, the Secretar-
iat asked Canada for a response to Ontario Logging II. Canada provided
its response on 8 December 2004. On 17 December 2004, the Secretariat
recommended preparation of a factual record for Ontario Logging II,
and that the submission be combined with Ontario Logging for the pur-
pose of developing one, consolidated factual record.

On 1 April 2005, in Council Resolution 05-04, the Council voted
unanimously to:

INSTRUCT the Secretariat to consolidate this submission (SEM-04-006)
with the Ontario Logging submission (SEM-02-001) for the purpose of
developing one consolidated factual record for both submissions,

FURTHER INSTRUCT, for greater clarity, the Secretariat to include in the
consolidated factual record the four (4) forest management units identi-
fied by the submitters in SEM-04-006, with respect to the alleged failure by
Canada to effectively enforce Section 6(a) of the MBR in regard to clearcut
logging activities carried out from 1 January to 31 December 2001 in those
units;

DIRECT the Secretariat to provide the Parties with an amended overall
work plan to address the four forest management units identified by the
submitters in SEM-04-006 and with the opportunity to comment on the
amendments; and

REMIND the Secretariat to otherwise prepare the consolidated factual
record in accordance with Council Resolution 04-03.
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Under Article 15(4) of the NAAEC, in developing a factual record,
“the Secretariat shall consider any information furnished by a Party and
may consider any relevant technical, scientific or other information: (a)
that is publicly available; (b) submitted by interested nongovernmental
organizations or persons; (c) submitted by the Joint Public Advisory
Committee; or (d) developed by the Secretariat or by independent
experts.”

Overall Scope of the Fact Finding:

To prepare the factual record, the Secretariat will gather and
develop information relevant to the facts concerning Canada’s actions
regarding alleged failures to effectively enforce s. 6(a) of the MBR in con-
nection with clearcut logging activities carried out in 2001 in the FMUs
referenced in Council Resolutions 04-03 and 05-04.

Amended Overall Plan:

Consistent with Council Resolution 04-03, execution of an overall
plan to develop a factual record has been ongoing for Ontario Logging
since 5 April 2004. The dates provided below are best estimates. The
Amended Overall Plan is as follows:

e Through public notices or direct requests for information, the Secre-
tariat will invite the Submitters; JPAC; nongovernmental organiza-
tions; forestry companies that operate in the four FMUs; industry
associations; and the public to submit information relevant to the
scope of fact-finding outlined above as regards the four FMUs. The
Secretariat will explain the scope of the fact finding, providing suffi-
cient information to enable interested nongovernmental organiza-
tions or persons or the JPAC to provide relevant information to the
Secretariat (section 15.2 of the Guidelines). [April 2005]

¢ The Secretariat will request information relevant to the factual record
regarding the four FMUs from federal, provincial and local govern-
ment authorities of Canada, as appropriate, and shall consider any
information furnished by a Party (Articles 15(4) and 21(1)(a) of the
NAAEC). [April 2005]

® The Secretariat will gather relevant technical, scientific or other infor-
mation regarding the four FMUs that is publicly available, including
from existing databases, public files, information centers, libraries,
research centers and academic institutions. [through April 2005]
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The Secretariat, as appropriate, will develop, through independent
experts, technical, scientific or other information relevant to the fac-
tual record regarding the four FMUs. [through April 2005]

The Secretariat, as appropriate, will collect relevant technical, scien-
tific or other information regarding the four FMUs for the preparation
of the factual record, from interested nongovernmental organizations
or persons, the JPAC or independent experts. [through April 2005]

In accordance with Article 15(4), the Secretariat will prepare the draft
factual record based on the information gathered and developed.
[through May 2005]

The Secretariat will submit a draft factual record to Council, and any
Party may provide comments on the accuracy of the draft within 45
days thereafter, in accordance with Article 15(5). [July 2005]

As provided by Article 15(6), the Secretariat will incorporate, as
appropriate, any such comments in the final factual record and sub-
mit it to Council. [September 2005]

The Council may, by a two-thirds vote, make the final factual record
publicly available, normally within 60 days following its submission,
according to Article 15(7).

Additional information

The submissions, the Party’s responses, additional information

provided by the Submitters, the Secretariat’s determinations, the Coun-
cil Resolutions, and a summary of these are available in the Registry on
Citizen Submissions in the CEC home page <www.cec.org>, or upon
request to the Secretariat at the following address:

Secretariat of the CEC

Submissions on Enforcement Matters Unit (SEM Unit)
393 St-Jacques St. West,

Suite 200

Montreal QC H2Y 1N9

Canada
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Secretariat of the Commission
for Environmental Cooperation

Request for Information
for Preparation of a Factual Record
Submission SEM-02-001 (Ontario Logging)
30 June 2004

Contents

The factual record process

The Ontario Logging submission and Council’s instructions
Request for information

Examples of relevant information

Additional background information

Where to send information

SRR I

1.  The factual record process

The Commission for Environmental Cooperation (CEC) of North
America is an international organization created in 1994 under the
North American Agreement on Environmental Cooperation (NAAEC)
by Canada, Mexico and the United States. The CEC operates through
three organs: a Council, made up of the highest-level environmental
official in each member country; a Joint Public Advisory Committee
(JPAC), composed of five citizens from each country; and a Secretariat
located in Montreal.

Article 14 of NAAEC allows persons or nongovernmental organi-
zations in North America to inform the Secretariat by a written submis-
sion that any member country (hereinafter a “Party”) is failing to
effectively enforce its environmental law. This initiates a process of
review of the submission, after which the Council may instruct the Sec-
retariat to prepare a factual record in connection with the submission. A
factual record seeks to provide detailed information to allow interested
persons to assess whether a Party has effectively enforced its environ-
mental law with respect to the matter raised in the submission.

Under Articles 15(4) and 21(1)(a) of NAAEC, in developing a fac-
tual record the Secretariat shall consider any information furnished by a
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Party and may ask a Party to provide information. The Secretariat also
may consider any relevant technical, scientific or other information that
is publicly available, submitted by JPAC or by interested nongovern-
mental organizations or persons, or developed by the Secretariat or
independent experts.

On 12 March 2004, in Council Resolution 04-03, the Council
decided unanimously to instruct the Secretariat to develop a factual
record in connection with submission SEM-02-001 (Ontario Logging), in
accordance with Article 15 of NAAEC and the Guidelines for Submissions
on Enforcement Matters under Articles 14 and 15 of the North American
Agreement on Environmental Cooperation (Guidelines). The Secretariat is
now requesting information relevant to matters to be addressed in the
factual record. The following sections provide background on the sub-
mission and describe the kind of information requested.

2. The Ontario Logging submission and Council’s instructions

On 6 February 2002, on behalf of Canadian Nature Federation,
Canadian Parks and Wilderness Society, Earthroots, Federation of
Ontario Naturalists, Great Lakes United, Sierra Club (United States),
Sierra Club of Canada and Wildlands League (hereinafter the “Submit-
ters”), the Sierra Legal Defence Fund filed with the CEC Secretariat a
submission alleging “the failure of the Canadian Government to effec-
tively enforce subsection 6(a) of the Migratory Birds Regulations (MBR)
[adopted under the Migratory Birds Convention Act, 1994] against the log-
ging industry in Ontario.” Subsection 6(a) of the MBR makes it an
offence to disturb, destroy or take a nest or egg of a migratory bird with-
out a permit. By correlating projected harvest figures for 59 forest man-
agement units (FMUs) with available bird census data, the Submitters
estimated that clear cutting activity in 2001 destroyed over 85,000 migra-
tory bird nests in central and northern Ontario forests. They alleged
that Environment Canada (EC), through its Canadian Wildlife Service
(CWS), had taken virtually no action to enforce Subsection 6(a) of the
MBR in regard to this logging activity. Canada responded to the submis-
sion on 25 April 2002, and on 12 November 2002, the CEC Secretariat rec-
ommended to the CEC Council preparation of a factual record. On 22
April 2003, in Council Resolution 03-05, the Council deferred its consid-
eration of the Secretariat’s recommendation pending receipt of addi-
tional information from the Submitters in support of their allegations.
The Submitters provided additional information — including harvest
data — to the Secretariat on 20 August 2003. Canada responded to the
additional information on 17 October 2003. On 17 December 2003, the
Secretariat again recommended that a factual record be developed.
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On 12 March 2004, in Council Resolution 04-03, the Council voted
unanimously to instruct the Secretariat to develop a factual record, in
accordance with Article 15 of NAAEC and the Guidelines, for the asser-
tions in submission SEM-02-001 concerning clearcut logging activities
carried out from 1 January to 31 December 2001, particularly with
respect to the migratory bird nesting season, in 49 of the 59 FMUs identi-
fied in the original submission, including five of the remaining ten
FMUs that through amalgamation are now part of the 49 FMUs. The
FMUs included within the scope of the factual record are listed in Annex
A. Excluded from the scope of the factual record is an FMU whose log-
ging license was revoked (Kiashke River) and four FMUs (Cochrane,
Shiningtree, Superior and Temagami Forests) for which the Submitters
were unable to obtain harvest data from either the Ontario Ministry of
Natural Resources (OMNR) or the logging company. Council Resolu-
tion 04-03 notes that the Submitters “may, if they wish, submit a new
submission with the requisite sufficient information with respect to
the four (4) forest management units for which information was not
available.” To date, the Secretariat has not received a new submission
regarding those four FMUs.

The Council directed the Secretariat to consider, in developing the
factual record, whether the Party concerned “is failing to effectively
enforce its environmental law” since the entry into force of NAAEC on
1 January 1994. In considering such an alleged failure to effectively
enforce, the factual record may include relevant facts that existed prior
to 1 January 1994. The Council also directed the Secretariat to provide
the Parties with its overall work plan for gathering the relevant facts and
with the opportunity to comment on that plan. The Secretariat published
its overall work plan on 24 March 2004.

3. Request for information

The Secretariat seeks information relevant to the facts concerning:
(i) Migratory bird populations in the FMUs listed in Annex A;

(i) Compliance with subsection 6(a) of the MBR in connection
with clearcutlogging in 2001 in the FMUs listed in Annex A;

(iii) Canada’s compliance promotion and enforcement of subsec-
tion 6(a) of the MBR in connection with clearcut logging
activities carried outin 2001 in the FMUs listed in Annex A;
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(iv) Whether Canada is failing to effectively enforce subsection
6(a) of the MBR in connection with clearcut logging activities
carried out in 2001 in the FMUs listed in Annex A.

4. Examples of relevant information

This section provides examples of the kind of information that the
Secretariat is seeking in connection with the factual record. Information
that the Secretariat receives will be considered for inclusion in the factual
record. The following examples of potentially relevant information refer
to the FMUs listed in Annex A (hereinafter the “FMUs”) and employ
the term “clearcut logging” to describe the harvest of all or nearly all
merchantable timber:

(i) Information regarding all species of migratory birds that nest in
the FMUs, including information on their populations and their
nesting seasons and habits;

(ii) Information on clearcutlogging activities carried out in 2001 in the
FMUs. For example, precise information on:

e Thedatarelied upon by foresters or EC to anticipate species and
numbers of migratory bird nests to be encountered during log-

ging;

* Theextent of logging activities by acreage and amount of timber
harvested;

* The timing of logging activities;

* Reconnaissance procedures implemented by foresters or EC to
identify migratory bird nests prior to logging;

* Measures taken to protect migratory bird nests during logging;

* Effectiveness of those measures in preventing migratory bird
nest disruption and/or destruction.

(iii) Information on the provincial laws and regulations pertaining to
forest management and planning, including management and
planning of logging, that applied to those areas in 2001.

(iv) Information on the provincial forest management plans (FMPs)
that applied to logging in those areas in 2001, including;:
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V)

(vi)

(vii)

The role and outcomes of any consultations with federal offi-
cials during the development of those FMPs, as regards compli-
ance with subsection 6(a) of the MBR;

Whether the federal guidelines and/or any other federal condi-
tions related to protection of migratory birds and/or their nests
are referenced in the FMPs;

If so, whether the FMPs require compliance with such condi-
tions;

Whether any provincial conditions under those FMPs require
compliance with subsection 6(a) of the MBR or equivalent pro-
vincial statutory provisions.

Information on efforts by federal officials to monitor compliance
with subsection 6(a) of the MBR in connection with clearcut log-
ging activities carried out in 2001 in the FMUs.

Information on EC’s policies and practices for ensuring compli-
ance with and enforcing subsection 6(a) of the MBR.

Information on the effectiveness of federal enforcement and com-
pliance promotion actions in connection with clearcut logging

activities in the FMUs, including;:

* How EC established and balanced priorities for wildlife

enforcement and MBR compliance promotion in the FMUs;

How EC allocated financial and human resources with regard to
ensuring compliance with the MBR during logging activities in
the FMUs;

Information on the current initiatives and programs related to
enforcing and promoting compliance with subsection 6(a) in
Ontario’s forestry sector, specifically with regard to how these
initiatives address any compliance issues noted in the FMUs.

(viii) Information regarding the obstacles or challenges to compliance

with subsection 6(a) of the MBR that face logging companies, log-
ging contractors and others involved in the logging of the FMUs.
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(ix)

)

(xi)

(xii)

Information on measures adopted by logging companies, logging
contractors and others involved in the logging industry to achieve
or increase compliance with subsection 6(a) of the MBR, including;:

e Information on the nature, extent and timing of measures
adopted;

e Information used to design and evaluate those measures;

e QOverall success of those measures.

Information regarding the joint effort by CWS, industry and
nongovernmental organizations to “develop solutions to improve
the regulatory framework as it applies to the conservation of birds
affected by industrial activity,” as referenced in the Response to
Supplemental Information.! For example, precise information on:

e Any compliance promotion activities carried out by CWS that
would apply to logging in the FMUs;

e The three workshops on migratory bird conservation held
between October 2001 and March 2003. Helpful information
would include meeting agendas, meeting minutes, related cor-
respondence and a copy of the draft (and any final) framework
to deal with migratory bird conservation in the forestry context.

Information regarding any special consideration given to threat-
ened or endangered species in enforcing subsection 6(a) of the
MBR, and the legal and/or policy basis for focusing on species of
conservation priority in Canada’s enforcement of subsection 6(a)
of the MBR.

Information regarding the role of complaints from the publicin the
enforcement of subsection 6(a) of the MBR. For example, informa-
tion on:

¢ Resources expended by EC to respond to complaints, compared
to resources expended in carrying out routine inspections;

¢ The role of CWS consultation with the OMNR in the enforce-
ment of subsection 6(a) of the MBR;

1. Government of Canada, “Response to supplemental information submitted to the
Secretariat of the Commission for Environmental Cooperation” (16 October 2003)
at4.
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e The timing of CWS follow-up to complaints from the public and
any effects thereof on the ability of the CWS to gather evidence
of violations of subsection 6(a) of the MBR;

e The type of information required for a complaint from the pub-
lic to lead to enforcement action by the CWS;

e Whether and how the CWS has followed up on the Submitters’
allegation that an estimated 43,700 nests were destroyed by
clearcut logging.

(xiii) Any other technical, scientific or other information that could be
relevant.

5. Additional background information

The submissions, Canada’s responses, the Secretariat’s determina-
tions, the Council Resolutions, the overall plan to develop the factual
record and other information are available in the Citizen Submissions on
Enforcement Matters page of the CEC web site: <http://www.cec.org/
citizen>. These documents may also be requested from the Secretariat.

6. Where to Send Information

Relevant information for the development of the factual record
may be sent to the Secretariat until 30 September 2004, by e-mail to
<info@ccemtl.org> or by regular mail to the following address:

Secretariat of the CEC

Submissions on Enforcement Matters Unit (SEM Unit)
393 St-Jacques St. West,

Suite 200

Montreal QC H2Y 1N9

Canada

Tel. (514) 350-4300

Please reference SEM-02-001 (Ontario Logging) in all correspon-
dence.

For any questions, please call (514) 350-4300 or send an e-mail to
the attention of Doris Millan, at <info@ccemtl.org>.
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Annex A

List of Forest Management Units within the scope of the factual
record:

Algoma Forest

Armstrong Forest

Bancroft and Minden Forest

Big Pic Forest

Black River Forest

Black Sturgeon Forest

Brightsand Forest

Caribou Forest

Dog River — Matawin Forest

Driftwood Forest

Dryden Forest

English River Forest

Flanders Fort Frances Forest

French-Severn Forest

Gordon Cosens Forest

Hearst Forest

Highrock Forest Iroquois Falls Forest
Kenogami Forest Kenora
Lac Seul Forest Lake Nipigon Forest

Lakehead Forest Mazinaw-Lanark Forest
Magpie Forest Moose River

Nagagami Forest Nakina North Forest
Nipissing Forest Northshore Forest
Ogoki Forest Ottawa Valley Forest

Pic River Ojibway Forest

Pineland-Martel Forest

Red Lake Forest

Romeo Malette Forest

Sapawe Forest

Smooth Rock Falls

Spanish Spruce River Forest
Sudbury Forest Superior Forest
Temiskaming Timmins

Timmins Forest

Trout Lake Forest

Wabigoon Forest

Whiskey Jack Forest

White River Forest
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The following 5 FMUs were listed in the original submission.
Through amalgamation, they are now included in the listed 49 FMUs:

Auden Forest (amalgamated into the Lake Nipigon Forest)

Elk Lake (amalgamated into the Temiskaming Forest)

Kapuskasing (amalgamated into the Gordon Cosens Forest)

Upper Spanish Forest (amalgamated into the Spanish Forest)

Watabeag (amalgamated into the Temiskaming Forest)






APPENDIX 4

Request for information and request for
additional information, dated 5 May 2005







APPENDIX 4 193

Memorandum
DATE: 5 May 2005
A/PARA/TO: Environment Canada
CC:
DE / FROM: Legal Officer
Submissions on Enforcement Matters Unit
OBJET/

ASUNTO/RE:  Request for Additional Information
SEM-02-001 (Ontario Logging) & SEM-04-006
(Ontario Logging II) Factual Record

I am writing to request additional information from Canada in con-
nection with the consolidated factual record for submissions SEM-02-001
(Ontario Logging) and SEM-04-006 (Ontario Logging II), consistent with
NAAEC Article 21. The questions are based on Canada’s responses to the
submission and supplemental information, and they seek to clarify and in
some cases update information received from Canada in those responses
and in Canada’s response to the Secretariat’s June 2004 Information
Request. Information that is responsive to these questions is intended to
allow for an informed consideration of the evolving context in regard to
enforcing and promoting compliance with s. 6(a) of the Migratory Birds
Regulations (MBR) with respect to logging activities. This context includes
the current status of efforts initiated in early 2001 to address the taking of
nests during logging. This additional information will greatly assist the
Secretariat in ensuring the accuracy and completeness of the draft factual
record.

We request Canada’s answers, and copies of supporting informa-
tion (if any), for each of the questions listed below. An indication of the
documents supporting each answer would be very helpful. If Canada has
already provided supporting information, please identify the informa-
tion that is responsive to a particular question. If requested information
has not been or will not be provided (including on a confidential basis)
because it is non-existent, confidential or privileged, or otherwise
unavailable, please provide an explanation consistent with NAAEC
Article 21(3). We appreciate Canada’s consideration of these questions.

The Secretariat would also appreciate meeting with the following
persons, at their earliest convenience, to discuss Canada’s approach to
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enforcing and ensuring compliance with s. 6(a) of the MBR in connection
with forest harvest operations covered by the factual record: Trevor
Swerdfager, Steve Wendt, Yvan Lafleur and Susan Waters; Peter
Blancher, Erica Dunn, Judith Kennedy, Robert Milko, Robert Dobos,
Hélene Lévesque, and a representative of the Ontario Landbird Steering
Committee; and Silke Neve. If there are persons whose work is relevant to
this information request whose names have not been listed, we would
appreciate meeting with them as well.

Please do not hesitate to contact me at (514) 350-4337 if clarifications
are required regarding any of the questions.



APPENDIX 4 195

SEM-02-001 (Ontario Logging) &
SEM-04-006 (Ontario Logging IT)
Factual Record

REQUEST FOR ADDITIONAL INFORMATION
5 May 2005

For the four forest management units referenced in submission
SEM-04-006 (Ontario Logging II), please provide information that is
responsive to the questions contained in the Secretariat’s June 2004
Request for Information.

Please describe what factors would be considered in evaluating a
due diligence defense in connection with a violation of s. 6(a) of the
MBR during logging.

Environment Canada’s departmental performance reports for 2001-
2002 and for the period ending March 31st, 2003 make reference
to the development of a Migratory Birds Program Strategy and
Migratory Bird Program Plan.

(3.1: The Secretariat requests a copy of any draft or final Migratory
Birds Program Strategy or Plan.

Please describe how, if at all, CWS applies Canada’s Framework for
the Application of Precaution in Science-based Decision Making
about Risk in setting migratory bird conservation priorities based
on biological information, as regards risks to migratory birds posed
by logging in Canada.

To allow for a better understanding of resource allocation decisions
being made regarding federal approaches (including scientific
research, compliance promotion, and enforcement) for achieving
migratory bird conservation in the areas of central and northern
Ontario covered by the factual record, the Secretariat requests infor-
mation regarding any estimates developed, and any agreements
regarding responsibility for:

Q5.1: the cost of gathering and analyzing data on migratory bird
populations, population trends, and habitat requirements on public
land in Ontario allocated to forestry companies for logging;
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Q5.2: the cost of assessing logging impacts on migratory bird popu-
lations, population trends, and habitat in Ontario;

Q5.3: the cost of making such information available to the forest
industry for forest management planning in Ontario.

Appendix 3 of Canada’s Response to the Secretariat’s Request for
Information for the Factual Record for Submission SEM-02-001
(Ontario Logging) contains copies of letters by which Environment
Canada provided comments to the Ontario Ministry of Natural
Resources regarding the renewal of Ontario’s class environmental
assessment for forestry operations.

Q6.1: To what extent did Ontario honour Environment Canada’s
request (17 June 2002) that federal agencies, including Environment
Canada, be included in key forest management planning activities,
such as the Advisory Committees and Forest Technical Committee?

Correspondence included in Appendix 3 to Canada’s Response to
the Secretariat’s Request for Information (letter to Blair Rohaly
dated 11 April 2003) states that adequate obligations do not exist in
the Terms and Conditions of Ontario’s Forestry Class Environmen-
tal Assessment Approval Declaration Order to address the interests
of Environment Canada, including the conservation and protection
of migratory birds.

Q7.1: Please provide information regarding obligations that, in
Canada’s view, would address the interest of Environment Canada
in the conservation and protection of migratory birds.

In Canada’s Response to Supplemental Information (16 October
2003 at p. 6), Canada states: “No federally protected migratory bird
species nesting in the boreal region of the province of Ontario is cur-
rently identified as threatened or endangered. Given the nature of
the submission, which references areas in the boreal forest to a large
extent, it follows that the submitters have not established a case that
any threatened or endangered species were involved. Nevertheless,
CWS, along with partners, monitors the status of migratory bird
populations to identify any species that could become of conserva-
tion concern.”

In a paper submitted for publication in May 2001 entitled “Using
Decline in Bird Populations to Identify Needs for Conservation
Action” (Conservation Biology, vol. 16, no. 6 (December 2002) 1632 at
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1636), a CWS scientist points out that most of the North American
bird species with global population declines that qualify for conser-
vation status according to the World Conservation Union are still
relatively widespread and common. She remarks that “[a] large
part of the job will be developing a consensus on how much decline
is acceptable before intervention should take place.”

Environment Canada’s Compliance and Enforcement Policy for
Wildlife Legislation (1998) states that in deciding how to respond to
violations, enforcement officers will consider the nature of the viola-
tion, including how endangered the species is and the degree of
harm or potential harm to Canadian ecosystems (p. 16). Likewise,
the policy states that prosecution may be recommended when there
is or has been serious damage to a Canadian ecosystem or species;
the actions of the accused are or have been detrimental to the sur-
vival of the species or the management of the site involved; the
accused knowingly committed an offence or provided false or mis-
leading information, pretending to comply with an Act; or the
accused obstructed an officer in carrying out duties or responsibili-
ties under legislation (p. 19).

In Canada’s Response to the Secretariat’s Request for Information
for the Factual Record for Submission SEM-02-001 (Ontario Log-
ging) (1 November 2004 at p. 7), Canada states: “Note that the
conservation priorities, which are based on biological information
about Ontario forest bird populations or their status at the time of
the complaints, did not support changing the approach being taken
in the enforcement of paragraph 6(a) with regards to logging activi-
ties.”

As regards the application of s. 6(a) of the MBR to destruction of
migratory bird nests during logging:

(Q8.1: What connection is there, if any, between the taking of
enforcement action and the availability of information demonstrat-
ing downward trends in populations of forest-dwelling migratory
bird species?

(08.2: What connectionis there, if any, between the taking of enforce-
ment action and the availability of information demonstrating a
connection between logging and a downward trend in migratory
bird populations?
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10.

In Canada’s Response to Supplemental Information (16 October
2003 at p. 6), Canada states: “[R]egulatory changes would be
required to allow the department to consider an approval system to
deal with the destruction of nests that may result from industrial
operations.”

Q9.1: Please describe what type of regulatory changes, and what
type of approval system, are contemplated by this statement.

Bird Studies Canada is under contract with Wildlife Habitat Can-
ada (27 March 2003) to develop biological plans for landbirds in
Ontario’s bird conservation regions.

(Q10.1: Please describe how —if at all - the NABCI/PIF (North Amer-
ican Bird Conservation Initiative/Partners in Flight) planning
process is coordinated with the process of allocating land for /with-
drawing land from logging in Ontario.
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Appendix 5 Provisions for land use plans on crown
lands in Ontario

Public Lands Act, R.S.0. 1990, c. P.43:

Zoning plans

12. (1) For the purpose of the management of public lands, the Minister
may from time to time establish classes of zones, such as “Open”,
“Deferred”, “Closed” or otherwise as the Minister considers proper,
may define the purposes for which public lands of each class may be
administered, may cause areas of public lands to be laid down on maps
or plans and may designate such areas as zones, and any area of public
lands so designated shall be administered only for the purposes defined
for the designated class of zone. R.S.0. 1990, c. P.43, s. 12(1).

Plan of subdivision may be required

(2) The Minister may designate areas in which the public lands are
not open for disposition as summer resort locations until a plan of subdi-
vision of the lands to be disposed of is registered under the Land Titles
Act or the Registry Act. R.S.0.1990, c. P.43, s. 12(2).

Note: On a day to be named by proclamation of the Lieutenant
Governor, section 12 is repealed by the Statutes of Ontario, 1998,
chapter 18, Schedule I, section 49 and the following substituted:
Designating planning units

12. (1) The Minister may designate all or any area of public land as a
planning unit and the Minister may require that a land use plan be pre-
pared for the planning unit.

Advisory committees

(2) The Minister may establish advisory committees to participate
in the preparation and implementation of land use plans.

Guidelines

12.1 (1) A land use plan shall be prepared in accordance with the land
use planning guidelines approved by the Minister.
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Provisions
(2) The guidelines shall contain provisions respecting,

(a) the contents and preparation of land use plans, including public
involvement and decision-making processes; and

(b) the establishment of zones to define the purposes for which

public land, water and natural resources within each zone may be man-
aged.

Land use plans

Approval required

12.2 (1) Aland use planis of no effect unless approved by the Minister.

Minister’'s powers

(2) The Minister may approve the plan, reject it or approve it with
such modifications as the Minister feels appropriate.

Ministerial amendments

(3) The Minister may, at any time, amend, in accordance with the
land use planning guidelines, a land use plan that the Minister previ-
ously approved.

Proposal by Minister

(4) If the Minister proposes to approve or to amend an approved
land use plan, the Minister shall give notice of the intent in accordance
with the land use planning guidelines.

Objections

12.3 (1) Any person may object to a proposed approval of or a proposed
amendment to a land use plan by giving written notice to the Minister
within 30 days after the day that the Minister’s notice of intent is pub-
lished.
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Review

(2) The Minister may designate one or more individuals or aboard,
commission or agency to review the objection and make a report to the
Minister setting out recommendations.
Minister’s decision

(3) After considering the report, the Minister may take such action
as the Minister considers appropriate and shall notify the objector in
writing.
Decision final

(4) The decision of the Minister is final.

Non-application of R.S.0. 1990, c. S.22

(5) The Statutory Powers Procedure Act does not apply to reviews
under this section.

Guidelines

(6) The Minister may establish guidelines with respect to reviews
under this section.

Consistent activities

12.4 (1) All activities carried out within a planning unit shall be consis-
tent with the land use plan approved for the planning unit.

Objections

(2) Any person may object to an activity that is inconsistent with
the land use plan by giving the Minister written notice and the Minister
may refer the objection to the individual or body designated under sub-
section 12.3(2) for review and preparation of a report with recommenda-
tions.

Ministerial order
(3) The Minister may, by order, require any person to stop any

activity that, in the opinion of the Minister, is inconsistent with a land
use plan.
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Compliance

(4) No person shall contravene or fail to comply with the Minister’s
order.

See: 1998, c. 18, Sched. |, ss. 49, 66(4).
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Appendix 6 FMPs excluded from the Table FMP-5
analysis

Instead of filling out Table FMP-5 as instructed by the FMPM, the
plan author for the Sapawe FMU compared the amount of habitat avail-
able in the future to the amount of habitat that would be available if the
forest were only disturbed by fires. This was the only plan that used this
approach and because it was different from all other plans, the data were
not used in the analysis. Table FMP-5 in the Red Lake, Watabeag and
Wabigoon plans had obvious typographical or other errors and were
therefore not included in the analysis in order to avoid distortions in the
results. For example, Table FMP-5 in the Red Lake Plan (1998-2003)
reported the following numbers for a planning area of 3,115 km?:

Species Amount of current Desired amount of
habitat in km? habitat in future in km?
Pileated Woodpecker 87 88
Boreal Chickadee 569 548
Golden Crowned Kinglet 569 548
Swainson’s Thrush 1098 1218
American Redstart 1098 1218

Itis impossible for the Boreal Chickadee and the Golden Crowned
Kinglet to have exactly the same amount of habitat, both now and in the
future. The same is true for Swainson’s Thrush and American Redstart.
These are probably typographical errors, or an error made by someone
in copying information from one document to another. In the Watabeag
plan, the following is reported in Table FMP-5 for a planning area of
2,131 km2:

Species Amount of current Desired amount of
habitat in km? habitat in future in km?

Pileated Woodpecker 1 11
Boreal Chickadee 20 49
Ruby Crowned Kinglet 148 106
Least Flycatcher 117 106

Bay Breasted Warbler 239 179
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The plan reports only 1 km? of habitat for Pileated Woodpecker at
the beginning of the plan, which doesn’t make sense. The geographic
area covered by this plan contains the normal range of habitat conditions
for this species and therefore this low number cannot be correct. In addi-
tion, the fact that projected future habitat for Ruby Crowned Kinglet and
Least Flycatcher is identical indicates that this table is unreliable. There-
fore data from this table were not included in the analysis.

The Wabigoon plan did not contain a complete Table FMP-5. It
only reported on habitat for Pileated Woodpecker, and out of a planning
area of 7,285 km?, only 2.2 km? were classified as habitat for this bird at
the beginning of the plan, and only 1.3 km? of habitat was desired in the
future. This does not make sense, and therefore data from this table is
considered unreliable and was not included in the analysis.
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Appendix 7 Fiona K.A. Schmiegelow, “Forest
Management Planning and Migratory
Birds in Ontario” (May 2005)
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Appendix8 Acronyms and defined terms

Acronyms

AOC
AOU

BBS
BCR
CEAA
CEC

CFSA
CNFER

COSEWIC

CSA
CWS
DFO
DLUGs
EBR
EC
ELC
EMA
ENGO
FERN
FFT
FMA
FMP
FMU
FRAP
FRI
FMPM 1996
HSA
HSM

Area of Concern

Area of the Undertaking covered by the Timber
Class EA

Breeding Bird Survey
Bird Conservation Region
Canadian Environmental Assessment Act,S.C. 1992, c. 37

Commission for Environmental Cooperation of
North America

Crown Forest Sustainability Act, 1994, S.0. 1994, c. 25

Centre for Northern Forest Ecosystem Research
(Lakehead University)

Committee on the Status of Endangered Wildlife
in Canada

Canadian Standards Association

Canadian Wildlife Service

Department of Fisheries and Oceans (Canada)
District Land Use Guidelines

Environmental Bill of Rights, 1993, S.0. 1993, c. 28
Environment Canada

Ecological Land Classification

Enhanced Management Area

Environmental Nongovernmental Organization
Forests and the European Union Resource Network
Forests for Tomorrow

Forest Management Agreement

Forest Management Plan

Forest Management Unit

Ontario’s Forest Resources Assessment Policy
Ontario’s Forest Resources Inventory

Ontario’s 1996 Forest Management Planning Manual
Habitat Supply Analysis

Habitat Supply Model
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HU Wildlife Habitat Unit

IUCN International Union for the Conservation of Nature

LCC Local Citizens” Committee

MBCA Migratory Birds Convention Act, 7-8 Georg V, c. 18

MBCA, 1994  Migratory Birds Convention Act, 1994, S.C. 1994, c. 22

MBR Migratory Birds Regulations, C.R.C., c. 1035

MNR Ontario Ministry of Natural Resources

MOE Ontario Ministry of Environment

NAAEC North American Agreement on Environmental
Cooperation

NRVIS Ontario’s Natural Resource and Values Information
System

OFAAB Ontario Forest Accord Advisory Board

OFAH Ontario Federation of Anglers and Hunters

PFPC Provincial Forest Policy Committee

PFTC Provincial Forest Technical Committee

PIF Partners in Flight

PLA Public Lands Act, R.S.0. 1990, c. P.43

RNRS Regional Natural Resource Strategy

RSA Resource Stewardship Agreement

SCC Standards Council of Canada

SCR Southcentral Region

SFL Sustainable forest license issued under the CFSA

SEM Sustainable Forest Management

SFMM Ontario’s Strategic Forest Management Model

T&C Term and Condition under the Timber Class EA

WAP Ontario’s Wildlife Assessment Program

Defined Terms

Compliance and Canada, “Compliance and Enforcement Policy
Enforcement for Wildlife Legislation” (Ottawa: Minister of
Policy Public Works and Government Services, 1998)
Constitution Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3,

reprinted in R.S.C. 1985, App. 1I, No. 5
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Convention

Interpretation
Document

Parksville Protocol

Request for
Information

Request for
Additional
Information

Response

Response to Request
for Information
Response to Request
for Additional
Information
Response to
Supplemental

Information

Secretariat

Migratory Birds Convention, 1916, United
Kingdom and United States, 16 August 1916
(Schedule to the MBCA)

Canada, “Interpretation Document of the
Canadian Delegation for the 1995 Parksville
Protocol Amending the Migratory Birds
Convention” (Ottawa: CWS, 2000)

Protocol between the Government of Canada
and the Government of the United States of
America amending the 1916 Convention
between the United Kingdom and the United
States of America for the Protection of
Migratory Birds in Canada and the United
States, S.C. 1994, c. 22, Sch.; SOR /2000-189

Information request dated 30 June 2004,
prepared by the Secretariat for the preparation
of the factual record

Request for additional information for the
preparation of the factual record dated

5 May 2005, prepared by the Secretariat
and addressed to Canada

Canada’s 11 April 2002 response to the
submission

Canada’s 2 November 2004 response to the
Request for Information

Canada’s 6 September 2005 response to the

Request for Additional Information

Canada’s 16 October 2003 response to
additional information provided by the
Submitters

CEC Secretariat
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Submission

Submitters

Supplementary
Submission

Timber Class EA

Timber Class
EA Reasons for
Decision and
Decision

2000 Report on
Guidelines Review

SEM-02-001 (Ontario Logging), filed with the
Secretariat by Sierra Legal Defence Fund on
behalf of the Submitters on 2 February 2002

Canadian Nature Federation, Canadian Parks
and Wilderness Society, Earthroots, Federation
of Ontario Naturalists, Great Lakes United,
Sierra Club (United States), Sierra Club of
Canada, and Wildlands League

Additional information filed with the
Secretariat by Sierra Legal Defence Fund on
behalf of the Submitters on 20 August 2003,
pursuant to Council Resolution 03-05

Class Environmental Assessment by MNR
for Timber Management on Crown Lands
in Ontario

Timber Class EA Reasons for Decision and
Decision of the Environmental Assessment
Board of Ontario (EA-87-02), released on
20 April 1994

ArborVitae Environmental Services Ltd. et al.,
“Review of Forest Management Guides”
(submitted to The Provincial Forest Technical
Committee (Ontario)) (31 May 2000)
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31 January 2007

COUNCIL RESOLUTION 07-02

Instruction to the Secretariat of the Commission for Environmental
Cooperation to make public the Factual Record for Submissions
SEM-02-001 (Ontario Logging)/SEM-04-006 (Ontario Logging II)

THE COUNCIL:

SUPPORTIVE of the process provided for in Articles 14 and 15 of
the North American Agreement on Environmental Cooperation (NAAEC)
regarding submissions on enforcement matters and the preparation of
factual records;

HAVING RECEIVED the final factual record for Submission
SEM-02-001/SEM-04-006;

NOTING that pursuant to Article 15(7) of the NAAEC, the Council is
called upon to decide whether to make the factual record publicly avail-
able; and

AFFIRMING its commitment to a timely and transparent process;
HEREBY DECIDES:

TO MAKE PUBLIC and post on the registry the final factual record for
Submissions SEM-02-001 and SEM-04-006;

TO ATTACH to the final factual record comments provided by Canada,
the Province of Ontario, and the United States of America to the Secretar-
iat on the draft factual record; and

TO INCLUDE with the final factual record a disclaimer which states that
the document was prepared by the Secretariat, and that the views con-
tained therein do not necessarily reflect the views of the governments of
Canada, Mexico or the United States of America.
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APPROVED BY THE COUNCIL:

Judith E. Ayres
Government of the United States of America

Enrique Lendo Fuentes
Government of the United Mexican States

David McGovern
Government of Canada
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May 16, 2006

Commission for Environmental Cooperation
393, rue St-Jacques, ouest

Bureau 200

Montréal, QC H2Y 1N9

Dear Mr. Kennedy:

Canada was pleased to review the draft Factual Record in relation
to Submission on Enforcement Matters SEM-04-006 (the “Ontario Log-
ging” submission), pursuant to Article 15(5) of the North American
Agreement on Environmental Cooperation (NAAEC).

In order to assist the Secretariat in the development of the final Fac-
tual Record for this submission, I would like to provide Canada’s com-
ments, which you will find attached. You will note that these comments
include the letter and appended table that were sent directly to you by
the Ontario Ministry of Natural Resources and which form part of Can-
ada’s comments.

Furthermore, I would like to highlight the following general com-
ments which we have with respect to this Factual Record.

1) Information related to the province of Ontario which is not a signa-
tory to the Canadian Intergovernmental Agreement (CIA) Regarding the
North American Agreement for Environmental Cooperation (NAAEC)

As you are aware, the NAAEC contains a federal state clause in
Article 41 which provides that Canada, a federal state with shared con-
stitutional jurisdiction over the environment, shall be bound in respect
of all matters falling within federal jurisdiction, as well as matters within
provincial jurisdiction as regards to those provinces who have been
identified in a declaration delivered by Canada to the other Parties to the
NAAEC. That declaration reflects the outcomes of federal-provincial
consultations in Canada, which are codified in the Canadian Intergovern-
mental Agreement Regarding the NAAEC (the “CIA”). Article 2 of the CIA
states that the provincial signatory governments “shall enjoy the rights
of the NAAEC and shall be bound by its obligations in accordance with
their respective jurisdictions.”

Ontario is not identified in the declaration filed by Canada in
accordance with Annex 41 of the NAAEC. As such, Canada isnotbound
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under international law with respect to matters falling within Ontario’s
jurisdiction over the environment. However, we note that the vast
majority of the 108 pages in this draft Factual Record are dedicated to
an examination of Ontario’s regulation of the logging industry and
Ontario’s laws, policies and practices regarding environmental protec-
tion of habitat in logging areas. Canada considers that this is excessive
and inappropriate considering that Ontario is not bound by the NAAEC.
Furthermore, the magnitude of the focus on Ontario may leave the
reader with the inaccurate impression that the province of Ontario is
responsible for the administration and enforcement of the Migratory
Birds Convention Act, 1994 (MBCA).

We recognize that consideration of how the Government of Can-
ada’s enforcement of section 6(a) of the Migratory Bird Regulations was
influenced by the Ontario government’s enforcement practices and poli-
cies may be relevant to the scope of the Factual Record. However, in its
response of April 11, 2002, the Government of Canada does not refer to
or rely on the enforcement policies or procedures of the Ontario Govern-
ment in responding to the assertions contained in the submission. More-
over, as noted in that response, “approval of a provincial FMP (forest
management plan) does not absolve companies of their responsibilities
toward the federal MBCA.” Accordingly, the scope of the discussion of
Ontario’s legislative and regulatory framework should be limited to
those matters which have a direct link to the Government of Canada’s
enforcement policies and practices, since that is the focus of the factual
record.

Furthermore, Council Resolution 04-03 did not specify that an
examination of Ontario’s forestry management practices would be sub-
ject to the Factual Record process. Again, Canada would like to highlight
the importance of the Factual Record conforming to the instructions pro-
vided by the Council, which in this case was “... to prepare a factual
record ... with regard to alleged failures by Canada to effectively enforce
Section 6(a) of the Migratory Bird Regulations (MBR) ... in regard to
clearcut logging activities [...] in the forty-nine (49) forest management
units located in the Province of Ontario...”.

Accordingly, Canada is requesting that the Secretariat amend the
draft factual Record in order to accurately reflect the parameters pro-
vided by the Council Resolution 04-03, and in order to respect the provi-
sions of the NAAEC as regards to the application of the NAAEC to the
provinces of Canada.
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2) Maintaining Objectivity in the Factual Record

Factual Records are intended to present factual information
related to the allegations raised in a submission in an objective manner.
To this end, Article 15(4) of the NAAEC specifies the type and scope of
information which the Secretariat may consider in preparing a Factual
Record.

First, Canada is of the view that the opinions of stakeholder advo-
cacy groups which provide analysis for their own internal use compro-
mises the objectivity of the factual record. Information regarding an
advocacy group’s preferred government policy option has clear biases,
and, therefore should notbe a accorded the level importance thatis dem-
onstrated by including this viewpoint at the end of both the Executive
Summary as well as in the Concluding Note. Furthermore, this commen-
tary is grounded in hypothetical scenarios, not actual facts, as would be
appropriate for a factual record. Second, at various instances in the draft
Factual Record, the Secretariat poses direct questions to the independent
experts hired by the Secretariat to seek their opinion regarding the
enforcement practices, polices and legislation for either the Federal gov-
ernment or the government of Ontario. Article 15(4) authorizes the
Secretariat to consider, in preparing the Factual Record, information
developed by independent experts. However, the manner in which
expert opinion is used, particularly on pages 82-83 and footnote 414,
appears to be an attempt to present highly critical opinions and analysis
in a document that should be fact-based.

Due to the Secretariat’s reliance on selected third party opinions,
the general tone of the document is not well balanced; it appears that the
Secretariat is attempting to substantiate the submitter’s allegations, as
opposed to presenting a fulsome accounting of the facts. For instance,
given the specificity and the implied gravity of the submitters” asser-
tions regarding the number of nests that were allegedly destroyed in the
year 2001 on 49 FMUs, we note that the following contextual informa-
tion, which was provided to the Secretariat, does not appear in the
factual record:

¢ In 2001 logging in Ontario occurred on less than 0.5% of land base,
therefore, by inference, 99.5% of migratory bird nests remained on the
landscape, subject to natural predation and disturbances;

® More than twice the area logged is burned or affected by insect dam-
agein a year: each of these natural disturbances results in the destruc-
tion of nests; and
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* Natural disturbances alone would deplete more area than is har-
vested annually if fire suppression were not undertaken in conjunc-
tion with harvesting.

3) Documents to be included in Appendix

In order to ensure a complete and comprehensive Factual record,
the Appendices should include all relevant Council resolutions. Accord-
ingly, Council Resolution 03-05 should also be included.

In order to facilitate our review of the final Factual Record and
increase the timeliness of making a decision on publication, it would be
appreciated if the Secretariat could provide Canada with an electronic
version of the final Factual Record in “revision mode”.

Canada notes that as a matter of procedure, comments of a Party
are not to be made public unless and until Council votes to make the
final Factual Record publicly available pursuant to Article 15(7) of the
NAAEC.

Yours sincerely,

David McGovern
Assistant Deputy Minister,
International Affairs

c.c.: Ms. Judith Ayres
Mr. José-Mauel Bulds
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Comments Draft Factual Record for
Submissions SEM-02-001 (Ontario logging)
& SEM-04-006 (Ontario logging II)

Specific Comments

Page 1, 2nd paragraph, Executive Summary

The offence under S. 6(a) of the Migratory Birds Regualtions is broader
and should be changed to reflect the entire offence: it is prohibited to
disturb, destroy or take a nest, egg, nest shelter, eider duck shelter or
duck box of a migratory bird.

Page 1, 3rd paragraph, and Page 87, section 5.5

The reference to Article 2 of the NAAEC should be corrected; this
paragraph is referring to Article 5. This paragraph provides a para-
phrase of a lengthy article in the NAAEC; however, the paraphras-
ing contains an error. Article 5 of the NAAEC lists examples of ways
in which environmental laws can be effectively enforced as alterna-
tives (note “or” in second last sub-paragraph, whereas the Secretar-
iat records them as “and”). Moreover, there are various other
examples listed in Article 5 which are not listed. For the sake of
accuracy and completeness, the language of Article 5 should be pre-
sented in its entirety either in this paragraph or in a footnote.

Furthermore, the Secretariat states that Canada provided no infor-
mation indicating that any such actions had been taken. To reiterate,
Article 5 lists a range of actions which aim to achieve effective
enforcement of environmental laws. Canada notes that inspections
and monitoring are only two of the enforcement options that are
available to the Federal Government, and that it is misleading to
focus solely on these two actions. This list includes, among others,
actions “seeking assurances of voluntary compliance and compli-
ance agreements”. Compliance promotion activities are also consid-
ered an enforcement activity by Environment Canada.

On October 16th, 2003 information regarding Canada’s compliance
promotion activities was forwarded to the Secretariat (see comment
on Closing Note for more information).
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Page 1, 4th paragraph

Fourth sentence

The wording of the following sentence is inaccurate and misleading;:
“Federal government scientists are calling on the CWS to estab-
lish...” This gives the impression there exists a widespread internal
lobby led by federal government scientists. Federal government sci-
entists systematically provide internal advice to CWS, as required.
More appropriate wording could be: “Federal government scien-
tists are recommending to management to establish...”

Fifth sentence, Page 107-08, Closing Note

The following statement is inaccurate and misleading: “As regards
setting conservation priorities, Canada has not yet decided whether
downward population trends for severely declining species that are
still relatively widespread and common should be a trigger for
conservation action.”

Canada notes that conservation action is achieved through monitor-
ing for the declining species that are abundant and widespread. The
draft Factual Record refers to a discussion in a scientific journal and
provides a misleading synthesis. The paper discusses, among other
questions, how to deal with the particular case of declining popula-
tions that are common and widespread in a priority setting context.
The question being debated is how to best use such a scheme in sup-
port of a strategic management approach to address conservation
cases of varying degrees of acuteness and/or urgency. In addition,
it must be noted that special conservation actions for identified
priority species generally benefit other species.

Sixth sentence, and Page 108, Closing Note

The inaccurate statement regarding threats must be changed: Can-
ada does, in fact, use threats in assessments of the level of conserva-
tion concern for the species (see below comments on section 5.4.2 for
a more detailed discussion).

Last sentence and Page 108, Closing Note

The following statement used in both the Executive Summary and
the Closing Note is only partially true, as the information is incom-
plete: “the availability of information demonstrating a connection
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between logging and a downward trend in migratory bird popula-
tions is not determinative of whether or not an enforcement action
will be taken.”

There is a fairer statement on p. 91 (section 5.5.1.2) where this quote
is cited fully: “Information on downward trends demonstrating a
connection between logging and the downward trend would be one
of the factors considered in the determination of how torespond to a
violation.”

The first quote above should therefore be replaced by the second
quote from page 91.

Page 2, 1st paragraph, and Page 108, Closing Note

Itis factually inaccurate to state that “CWS did not take any enforce-
ment action in response to the complaint.” To be considered accu-
rate the text must be changed to include the added underlined text,
which provides additional background information:

The e-mail alerted CWS to a logging operation scheduled to be car-
ried outin Ontario during the migratory bird nesting season under a
contingency forest management plan for the period of July 12 to Sep-
tember 1, 2001. The complaint was reviewed and discussed by the
officer in charge of investigations and the Chief of the Enforcement
Program but CWS did not take any enforcement action against the
company in response to the complaint.

This error must also be addressed in the second paragraph of the
Closing Note.

Page 3, 2nd paragraph, and Page 108, last sentence Closing Note

The following is a strong statement for which there is no source
identified. The statement appears to be an over-extended interpreta-
tion of information contained in comments provided to the CEC
Secretariat: “Environment Canada has stated that adequate obliga-
tions do not exist under provincial rules to require MNR to protect
Environment Canada’s interests in forest management activities in
Ontario, including its interest in the conservation and protection of
migratory birds.”

The sentence appears to be an inaccurate synthesis of comments
provided by Environment Canada to the Ministry of the Environ-
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ment, concerning the Declaration Order regarding MNR'’s Class EA
Approval for Forest Management on Crown Lands in Ontario. The
actual statement from Environment Canada’s letter dated April 11,
2003 is as follows:

“We have generally found that most of our earlier comments have not been fully
addressed in the Declaration Order, and that adequate obligations do not exist in
the Terms and Conditions (T&Cs) to address our interests. Quite specific T&Cs
from the original Class EA Approval have been replaced with ones that are less
specific, resulting in removal of much of the requirements for specific commit-
ments, policy development, research, monitoring, and reporting. We are still con-
cerned that this may result in an inability of the Class EA requirements to obligate
MNR to protect non-timber values, such as migratory birds and their habitats.”

Thus, Canada’s comment did not relate to the entire forest manage-
ment planning process by Ontario, as implicated by the comment
“adequate obligations do not exist under provincial rules”. This
inaccuracy should be addressed in both the Executive Summary and
the Closing Note.

Page 4, Footnote 3

The fines and jail terms are incorrect in this footnote and should be
corrected with the following underlined information: Section 13 of
the MBCA provides that for a summary conviction offence, a person
faces a maximum fine of $300,000 and/or a jail term of up to six
months. For indictable offences, the maximum fines are $1,000,000
and/or ajail term of up to three years. With subsequent offences the
maximum fine to which an individual is liable can be doubled.

Page 12, 2nd paragraph, section 3

a) Environment Canada’s records indicate that the complaint was
received on July 17th, 2001 as opposed to July 12th, as indicated
in the draft Factual Record.

b) The following sentence does not provide a clear summary
regarding the above-mentioned complaint: “...and that wildlife
officers determined that it did not warrant further action since
the logging operations had ceased some time before and MNR
indicated that no other logging was planned”.

The Government of Canada’s Response provided to the Secretariat
on October 16, 2003 includes the following information which is a
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more accurate picture of what transpired with regards to that
complaint:

“The letter of complaint referred to the fact that the Contingency
Forest Management Plan, which encompassed the brief period of
July 12 to September 1, 2001, included a number of clear-cuts and
claimed that these clear-cuts would destroy the nest of migratory
birds during nesting season.

The wildlife officers dealing with the complaint determined that it
did not warrant further investigation or inspection after consulting
with the Ontario Ministry of Natural Resources (OMNR). Since the
reported logging operations had ceased some time before, it would
be very difficult to collect potential evidence of nest destruction.
The OMNR further indicated that no other logging activities were
planned. In the absence of any indication of further activities, the
officer assessed, in light of the fact that the breeding season was over
for many species, that there was no immediate threat to migratory
birds in this area that would warrant further enforcement activities
at this point.”

Page 17, 2nd paragraph, section 5.2.1, and page 26, last paragraph

Second sentence

Itis inaccurate to state that there are four federal law provisions that
protect birds and fish. Rather, it would be correct to state that the
MBR “is one of the federal law provisions that prohibit...” This cor-
rection should be made on page 17 and page 26.

Third sentence

The statement is inaccurate as it is overly broad, and the words
“Some of the” should be added to the beginning of the sentence:
“The prohibitions contained in these provisions are drafted in broad
language which focuses on effects (e.g. nest destruction, harmful
alteration of fish habitat) rather than listing prohibited activities”.

Page 17, Footnote 92

This footnote needs to be revised to reflect the amendments to the
MBCA in 2005 from Bill C-15. S. 35(1) of the MBR has been repealed
and the prohibition is now in s.5.1 of the Act.
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Page 19, last paragraph

In following statement the exceptions that are noted should be
clarified: “As regards the taking of nests or eggs, the Convention
contained an outright prohibition, subject to certain very limited
exceptions.” To provide more accurate information it is recom-
mended to replace the underlined text with the following: for scien-
tific or propagating purposes.

Page 21, section 5.2.2.2

The following is inaccurate as it is an overly simplistic character-
ization and synthesis of two separate issues: “In 1982, with the
patriation of the Constitution, existing aboriginal and treaty rights
were recognized and affirmed, and in 1990, the Supreme Court of
Canada held that the aboriginal right to fish takes precedence over
the provisions of the Fisheries Act.”

The following is an accurate characterization of these facts:

In 1982, with the patriation of the Constitution, existing aboriginal
and treaty rights of the aboriginal peoples of Canada were recog-
nized and affirmed.

In 1990, the Supreme Court of Canada dealt with the aboriginal right
to fish under the Fisheries Act. The Court held that in order to limit a
right to fish, the Government of Canada must establish that the limi-
tation or infringement is justified in the circumstances. This deci-
sion also applies to the right to hunt migratory birds.

Page 22, 3td paragraph, section 5.2.2.3

The following accurately characterizes the changes to the Protocol:
The Parksville Protocol deleted Article II of the Convention and
replaced it with a new Article II that included the following state-
ment of conservation principles and list of means for giving effect to
those principles...

Page 23, 2nd paragraph

The following accurately characterizes the changes to the Protocol:

The Parksville Protocol deleted Article III of the Convention and
replaced it with a new Article III of the Convention which referred to
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a continuous close season (to last ten years) for certain species, with
the following...

Page 25, Footnote 137

The Powerpoint presentation referred to in this note is a schematic
document that was supplemented by additional comments. It is not
a completely accurate representation of the federal government
position on whether or not the Convention — as worded in 1916 -
provides authority for Parliament to enact regulations for the pro-
tection of migratory bird habitat (beyond prohibiting nest destruc-
tion) on lands other than federal lands.

Reliance on a PowerPoint presentation to convey the position
of CWS on habitat is overly simplistic and misleading as the
PowerPoint presentation was not intended to be a stand alone docu-
ment, and was accompanied by an oral presentation.

Page 26, 1st paragraph, section 5.2.3.1

The following is not an accurate description of forestry jurisdiction
in Canada:

a) “..the Constitution specifies that provincial legislatures have
exclusive legislative jurisdiction to make laws in relation to
the “development, conservation and management of forestry
resources in the province, including laws in relation to the rate
of primary production therefrom.”

The sentence should be changed in accordance with the follow-
ing underlined text: “...the Constitution specifies that provincial
legislatures have exclusive legislative jurisdiction to make laws
inrelation to the “development, conservation and management
of non-renewable natural resources and forestry resources in
the province, including laws in relation to the rate of primary
production therefrom.”

b) “Under the Constitution, the provincial government has sole
jurisdiction to authorize and regulate logging on those lands.”
The sentence should be changed to include the following under-
lined text: Under the Constitution, the province has exclusive
power to authorize and regulate logging on those lands.
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Page 26, 2nd paragraph

The following sentence should be corrected by removing the word
“such”, and adding the underlined text:

An environmental assessment is required to be carried out under
the Canadian Environmental Assessment Act (CEAA) before such an
authorization can be issued for a project as defined under s. 2 of
CEAA.

Page 26, section 5.2.3.1

The following is an obiter dictum statement and not a direct ruling as
incorrectly stated in the following sentence:

“...Canada ruled that the federal government would be acting “con-
trary to law” within the meaning of section 18.1(4)(f) of the Federal
Court Act.”

{According to Black’s Law Dictionary, Eighth Edition, this is “a judi-
cial comment made while delivering a judicial opinion, but one
that is unnecessary to the decision in the case and therefore not
precedential”.}

Page 26, Footnote 142

This footnote quotes the following source: Bill C-15, An Act to amend
the Migratory Birds Convention Act, 1994 and the Canadian Environ-
mental Protection Act, 1999, 1stSess., 38th Parl., 2004, cl. 8(1) (as passed
by the House of Commons 14 December 2004).

The appropriate source to quote is the following: Subsection 12(h.1)
of the Migratory Birds Convention Act, 1994 (as amended June, 2005).

Page 27, 1st paragraph, section 5.2.3.2

Under the MBCA, 1994, a person who contravenes the MBR is liable,
on summary conviction, to a maximum fine of $300,000 and/or a
prison term not to exceed six months, and on indictment, a maxi-
mum fine of $1,000,000 and /or imprisonment for up to three years.
Repeat offenders can face a doubling of the fine amount.
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Page 27, 2nd paragraph

In order to secure a conviction for a violation of s. 6(a) of the MBR,
the Crown needs to prove beyond a reasonable doubt that the
accused disturbed, destroyed or took a nest* of a migratory bird. Itis
not necessary for the Crown to prove that the accused intended to do
so, only that the accused did do so.

The following footnote should be added after the word nest: “It is
also an offence to disturb, destroy or take an egg, nest shelter, eider
duck shelter or duck box of a migratory bird.”

Page 28, 1st paragraph

The focus of the factual record is whether the government of Canada
has failed to effectively enforce its law. The issue of possible
defences was not raised by Canada in its response to the Submission
or in any of the information provided to the Secretariat as playing a
factor in affecting whether and how the government enforces s 6(a)
of the MBR. Therefore, aside from consisting of legal opinion, as
opposed to fact, the following two paragraphs are extraneous to the
purpose and scope of the factual record:

“A defendant must satisfy four conditions....”

Page 28, 2nd paragraph

The following paragraph is inaccurate: “Depending on the circum-
stance, advice from provincial officials regarding the requirements
of a federal statute can provide a basis for a defence of officially
induced error....”

The following paragraph should replace the above paragraph: The
class of “appropriate official” primarily includes “an authorized
representative of the state”157 and “government officials who are
involved in the administration of the law in question.”158 Depend-
ing on the circumstances, it may also include provincial officials
who provide advice regarding the requirements of a federal statute,
“[...] provided that a reasonable person would consider that particu-
lar government organ to be responsible for the law in question. The
determination relies on common sense rather than constitutional
permutations.”
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Page 53, Footnote 266

The second reference in this footnote (i.e., “See also...”) should be
deleted; the relevance of adding the second reference is not clear and
should not be included without an explanation.

Page 73, 2nd paragraph, section 5.3.5

Reference to the concept of “no net loss” in the context of fish habitat
and wetlands should be more specific:

¢ Animportant aspect of the policy for wetlands is that it refers to
no net loss of wetland function, not of wetlands as such, or wet-
land footprint. This is an important distinction to make.

® The underlined provides more accurate language to supple-
ment the existing text in the above-note paragraph: “One exam-
pleis the principle of “no net loss,” a guiding principle in federal policy
on fish habitat, and no net loss of function, a quiding principle in the
federal policy on wetlands. The concept implies that there is a baseline
amount of habitat (usually present or historic) and that activities will
not be allowed to result in a reduction of that baseline amount, mea-
sured in terms of productive capacity or function (this is achieved —
depending on the productive capacity of the habitat in question — by
not doing the activity, altering the activity, or creating new habitat
elsewhere).

Page 86, 2nd paragraph, section 5.4.2

The Secretariat quotes an extensive section of Dr. Schmiegelow’s
work which includes the following incorrect statement regarding
Canada’s consideration of threats to landbirds: “...Canadian rank-
ing system for landbirds is that the scoring system does not include
“threats.”

Canada does in fact use threats (both on breeding and non-breeding
grounds) in assessments of the level of conservation concern for the
species. This is discussed in section 5.4.2 but also in the closing note
and should be corrected. This statement is also made the executive
summary and should be removed.

The following is a brief explanation of the system Canada applies in
this regard:
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Canada actively participated on the international Partners in Flight
(PIF) science committee that developed the scoring system where
each species is assigned global scores for 6 factors, assessing largely
independent aspects of vulnerability at the range-wide scale: Popu-
lation Size (PS), Breeding Distribution (BD), Non-breeding Distri-
bution (ND), Threats to Breeding (TB), Threats to Non-breeding
(TN), and Population Trend (PT). [...] To determine which species
are most vulnerable, global scores were calculated (continental
Combined Score (CCS)) for each species.

The PIF system, used in Canada as well as in the other partner coun-
tries, combines the highest habitat related threats (highest of TB
or TN — threats on the breeding grounds and threats on the
non-breeding grounds), with the highest distribution threat (BD
and ND: breeding and non-breeding distribution), along with the
continental population trend, and the global species population
size.

Page 89, 2nd paragraph, section 5.5.1.1

It is noted that “[a] review of the CWS website, both national and
Ontario region, revealed no instructions to the public on how to
report suspected violations of s. 6(a) of the MBR occurring during
logging, or any information on a procedure for linking tips from the
public to enforcement of s. 6(a) of the MBR by government authori-
ties.”

Canada notes that this is an overstatement as complaints can easily
be made over the Internet. Environment Canada’s GreenLane
(www.ec.gc.ca) has a “Contact Us” button for anyone wanting to
contact the Department of Environment on any matter, and the
Wildlife Enforcement website (http://www.cws-scf.ec.gc.ca/
enforce/index_e.cfm) also has a “Contact Us” button for those
wanting to contact the Wildlife Enforcement Program directly. The
contact information and phone numbers for the regional offices and
the National Capital Region can also be found on the website. There
isalso an Emergency line available 24 hours a day that can be used to
establish contact with officers on an emergency basis.

Page 91, 2nd paragraph

The following sentence is only accurate if the words “whether and”
are removed: “While the law does not require proof of any particu-
lar state of mind in order to establish a violation of s.6(a) of the MBR,
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intent is taken into account by enforcement officer in deciding
whether and how the law will be enforced.”

Page 91-92, 3rd paragraph

The discussion on “intent” in this section is misleading and inaccu-
rate as there seems to be two different contexts for “intent” used:
one is used in the criminal/regulatory context and the other is a
descriptor. This discussion attempts to link the need to determine
whether there is intent to offend when enforcing the MBR and a defi-
nition of a project under the CEAA Inclusion List. As the relevance
and objective of the following passage is unclear it should be
deleted:

“Under federal policy, another factor to be considered... safe opera-
tion of an aircraft.”

Page 96, last sentence, section 5.5.2.3

The following statement is correct but incomplete: “This approach
indicates threatened or endangered status as a trigger for conserva-
tion measures”. To give the reader an accurate understanding of the
approach, it must also be noted that other status conditions will
identify populations of conservation concern. Conservation mea-
sures include research and monitoring, and may well be imple-
mented for a population for which the status is not as extreme as the
threatened or endangered status.

Therefore, for added clarity, this statement should also refer to the
fact that not only threatened or endangered status will trigger con-
servation action.

Page 100, 1st paragraph, section 5.5.2.4

The following contains incorrect information regarding the purpose
of the Guidelines:

“...the Environmental Assessment Guidelines for Forest Habitat of
Migratory Birds was intended to provide guidance to foresters on
incorporating migratory bird considerations into forest manage-
ment planning for the purpose of achieving certification to the
sustainable forest management (SFM) standard of the Canadian
Standards Association (CSA) adopted in 1996.”
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There are two purposes identified in the guide listed below. Neither
purpose involves certification.

The guide should:

First,”...Assist proponents in identifying the types of information
and the approach to impact analysis that Environment Canada
would expect in an environmental impact statement (EIS) for pro-
jects that would affect the forest habitat of migratory birds. As such,
it is intended to promote best practices for environmental assess-
ment under the Canadian Environmental Assessment Act (CEAA), or
when Environment Canada is involved in an environmental assess-
ment of another jurisdiction. It is particularly suited to projects that
impact forest habitat of migratory birds at the landscape level”.

Second, “...assist forest companies in the development of sustain-
able forest management plans (FMPs) that provide an ecosystem-
based approach to management of forest habitats for migratory
birds. The demand for Environment Canada’s involvement in FMPs
either directly or in evaluating an EIS for an FMP has been
increasing. ..”

Page 103, 1st paragraph, section 5.5.2.5

The first paragraph states the following: “Though the federal gov-
ernment has not conducted environmental assessments of forestry
operations on provincial Crown lands,...”

It would be important to provide the reader with some context
regarding the Canadian Environmental Assessment Act for an accurate
understanding of the Federal Government’s actions. The following
information should supplement the above paragraph:

A forestry operation on provincial Crown lands does not, in and of
itself, trigger an environmental assessment. CEAA applies to pro-
jects as defined by the Act, where a federal authority has a specified
decision-making responsibility in relation to that project. The deci-
sion-making triggers are proposing a project; providing financial
assistance for the project; granting an interest in land for the project;
or providing a license, permit or approval that is listed in the Law
List Regulations that enables a project to be carried out.

EC is responsible for conducting the environmental assessment
when it has a decision making responsibility that triggers CEAA. In
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addition, when a federal EA is triggered, EC as an expert federal
authority provides expert advice on migratory birds and other mat-
ters under its mandate where required.

Page 104, 1st paragraph, section 5.5.2.5

The following quote: “demonstrate and enhance the stewardship of
habitat...” is correct, however, it is incorrectly attributed to the Cana-
dian Wildlife Service 2000-2010 Strategic Plan. The quote is from the
CWS Habitat Conservation Program Strategy and not the Strategic
Plan itself. The footnote is correct but the paragraph itself is unclear.
To provide accuracy to the statement the following sentence is sug-
gested: In addition, a core strategy of the Canadian Wildlife Service
2000-2010 Strategic Plan is “Utilization of the landscape or ecosys-
tem approach”. Under its Habitat Conservation Program Strategy,
the Canadian Wildlife Service intends to demonstrate and
enhance....”

The last sentence of the same paragraph refers to the Can-
ada-Ontario agreement on EA cooperation, then states that “but
only Ontario conducts EAs of forestry operations”... The facts are
correct taken individually, but need additional context to be inter-
preted properly.

e The purpose of the Canada-Ontario agreement is to coordinate
the environmental assessment process whenever projects are
subject to review by both jurisdictions.

e Since a forestry operation on provincial Crown lands does not,
in and itself, trigger an environmental assessment, the agree-
ment is not relevant in this context. It should not be read to
imply that the federal government had a responsibility under
that agreement to undertake environmental assessments of for-
estry operations but only Ontario has done so.

This section should not be linked to the last sentence in the para-
graph (see comments below). By linking the two it suggests that the
reference to “conducting environmental assessments on the impacts
of human activities on wildlife habitat” in the Habitat Conservation
Program Strategy was a reference to undertaking CEAA assess-
ments. This was not the case.

The sentence which states that “only Ontario conducts EAs related
to forestry operations on provincial Crown Lands in Ontario”
should either be deleted or placed next to the section that provides
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context for federal environmental assessment, as suggested above
on Page 103.

Page 107, section 5.5.2.7

The second half of the last sentence in this section should be deleted
as the employmentlocation or status of an individual public servant
itisirrelevant to the discussion. In addition to the information being
inaccurate, the manner in which this information is presented is
inflammatory.

Page 107, 2nd paragraph, Closing Note

It is factually inaccurate to state that “the Secretariat received no
information from Canada indicating that any such [enforcement]
action had been taken”. Canada notes that inspections and monitor-
ing are only two of the enforcement options that are available to the
Federal Government, and that it is misleading to focus solely on
these two actions. Article 5 of the NAAEC lists a range of actions that
aim to achieve effective enforcement of environmental law. This list
includes, among others, actions “seeking assurances of voluntary
compliance and compliance agreements”. Compliance promotion
activities are also considered an enforcement activity by Environ-
ment Canada.

On October 16th, 2003, the following information regarding Can-
ada’s compliance promotion activities was forwarded to the Secre-
tariat. This information was part of the Government of Canada’s
response to the supplemental information provided by the submit-
ters with respect to SEM-02-001:

“Prior to the filing of the submission, in 2001, CWS and the Forest
Products Association of Canada had started working jointly to orga-
nize a workshop on migratory bird conservation and forestry which
included a discussion of compliance issues. The workshop was held
in October 2001. This workshop included CWS biological staff,
Environment Canada enforcement staff, planners working in the
forest industry, members of the sustainable forestry network, and
Canadian Nature Federation (CNF, one of the NGO submitters to
SEM-02-001). The workshop covered the current situation pertain-
ing to the MBR, the enforcement approach of Environment Canada,
and issues related to the conservation of forest birds. CWS stated its
intention to continue to hold additional meetings with other groups
that CNF had previously contacted. Outcomes of this workshop
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were an affirmation of the significance of the forest environment for
the conservation of a large number of migratory bird species and of
the difficult compliance issues faced by industry.

Following this workshop, CWS continued its attempt to widen the
dialogue by involving a larger spectrum of non-governmental envi-
ronmental organizations. As described in the initial response to
SEM-02-001, a meeting was held on February 5th 2002, at the Sierra
Legal Defence Fund office in Toronto. In particular, representatives
of the following groups attended: Sierra Legal Defence, CNF, Feder-
ation of Ontario Naturalists and Wildlands League. Environment
Canada was represented by migratory birds program staff, and
enforcement staff. At that meeting, Environment Canada officials
understood that the meeting, which they had wanted for some time,
had been delayed until after submission SEM-02-001 was filed with
the Secretariat. The intended purpose of the meeting was to allow
CWS to explain the legal basis of the MBR, the overall approach for
the conservation of migratory birds, including enforcement, and the
foundations of the current policy on MBR enforcement. By organiz-
ing this meeting, CWS sought input from the submitters on the over-
all approach for the conservation of migratory birds, and where
relevant, on possible new directions for regulations. CWS explained
that their approach on regulations and enforcement had two main
objectives, first to ensure the sustainability of migratory birds, and
second to ensure that their officials, as agents of the Minister of
Environment, fulfill their legal responsibilities.

In the fall of 2002, CWS continued the dialogue with the forestry
industry and NGOs and started jointly preparing a second work-
shop to be held in March 2003. This meeting was attended by a simi-
lar mix of people from the forest industry, NGOs (including CNF,
Ducks Unlimited, World Wildlife Fund) and CWS (including the
science, program and enforcement sections). Provincial natural
resources departments (Ontario, British Columbia, New-Brunswick
and Alberta) also participated in this second workshop. The focus
was to discuss conservation and compliance issues with the MBR.
The outcome of the workshop was a general agreement by the par-
ticipants on a draft framework that could deal with migratory bird
conservation within the forestry context. The participants also
agreed to task a smaller working group to further develop the draft
framework. The smaller working group meets monthly and is pre-
paring recommendations for the end of December 2003. It is envi-
sioned that to implement such a system, regulatory changes would
be required to allow the department to consider an approval system
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to deal with the destruction of nests that may result from industrial
operations.”

It is therefore, incorrect to state that “[t]he Secretariat received no
information from Canada indicating that any such actions had been
taken.”
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% Forest Management Branch
@ Onta rl 0 70 Foster Drive, Suite 400
Sault Ste. Marie, ON P6A 6V5

Ministry of Ministere des
Natural Resources Richesses naturelles
May 1, 2006

Ms. Rose-Marie Petersen

Policy Advisor

International Affairs, Americas Branch
Environment Canada

10 Wellington Street, 4th Floor (469)
Gatineau, Quebec K1A 0H3

Dear Ms. Petersen:

Subject: Draft Factual Record for Ontario Logging II

Thank you for the opportunity to provide Environment Canada
with our comments regarding the content of the Draft Factual Record for
Submissions SEM-02-001 (Ontario Logging) & SEM-04-006 (Ontario
Logging II).

MNR has cooperated fully with the Commission for Environmen-
tal Cooperation (CEC) Secretariat in order to assist Environment Canada
(EC) with information requests by the CEC during the preparation of the
draft factual record.

Attached to this letter is a table containing our detailed comments
of the draft document. We have categorized our comments as to the
factual inaccuracies, tone/impartiality and appropriate scope of the rel-
evant submission, regarding the content of the document. We under-
stand that the CEC Secretariat must address the factual inaccuracies
of the record. It is also our understanding that comments on the tone/
impartiality and appropriate scope of the document, which are not
addressed in the final factual record, may be appended to the document
when it is publicly posted. We encourage EC to highlight this request in
their response to the CEC Secretariat.
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Itis also our understanding that the factual record is meant to be an
objective account of the facts pertaining to the assertions in the relevant
submission and is not legally binding.

The following are some general comments about the draft Factual
Record. While in our opinion the draft Factual Record goes beyond the
scope of the original complaint, we have to assume that the CEC Secre-
tariat will continue to include the information in the record and it will be
submitted to the CEC. Itis within this context our comments are made.

The draft factual record does not appear to be a well balanced
representation of the facts relevant to the submission. The document
appears, more so, to reflect the opinions of the authors on natural
resource management in Ontario.

Although this factual record contains significant detail regarding
forest management planning and land use planning in Ontario, this
material is extraneous to the original assertions in the submission assert-
ing the federal government’s failure to enforce the Migratory Birds Con-
vention Act on logging activities in Ontario.

It is interesting to note that in a similar submission on logging and
migratory birds, made in the United States (SEM-99-002), the North
American Council limited the scope of the factual record directly to the
assertions made in the relevant submission. The limitation of the scope
of the factual record does not appear to be as strict in the case of this sub-
mission.

We also note that given the unsupported assumptions made by the
submitters in arriving at the number of nests allegedly destroyed, MNR
provided information to the CEC Secretariat that logging in Ontario in
the calendar year 2001 occurred on 0.5 % of the land base (even less dur-
ing the nesting season), so by inference, 99.5 % of migratory bird nests
remained on the landscape, subject to natural predation and distur-
bances, such as fire and wind.

The assertions in the submission pertain to the calendar year 2001,
however, many documents and discussions referenced are not relevant
to the timeframe in which forest management plans that were imple-
mented in 2001, were being prepared and approved.

Since 2001, the Class Environmental Assessment on Timber
Management has been replaced by the Declaration Order regarding
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MNR’s Class Environmental Assessment Approval for Forest Manage-
ment on Crown Lands in Ontario (MNR-71), June 2003.

As a result, MNR prepared a new Forest Management Planning
Manual that reflects the conditions of MNR-71. Additional conditions
of MNR-71 address guide development, incorporating new science,
review and effectiveness monitoring. Much of the information (some of
whichis incorrect or used out of context) no longer applies to how forests
are managed in Ontario.

MNR is committed to sustainable development, ecological
sustainability, and the conservation of biological diversity. MNR's role
in contributing to sustainable development continues to evolve as new
knowledge and science becomes available.

We look forward to reviewing the final comments on the factual
record which you will be forwarding to the CEC Secretariat.

If you have any further questions on this matter, please contact
Dan Pyke, Manager, Forest Management Planning Section, at (705)
945-6708 or e-mail dan.pyke@mnr.gov.on.ca.

Sincerely,
“Rich Greenwood”

Rich Greenwood, R.P.F.
Director
Forest Management Branch

c.c.: Daniel W. Pyke, Manager, Forest Management Planning Section

Brian Hillier, Manager, Forest Policy Section

Dana Kinsman, Resource Management Planning Specialist,
FMPS

Katia Opalka, Legal Officer, Commission for Environmental
Cooperation

Geoffrey Carver, Director, Submission for Environmental

Cooperation of North America, Commission for Environmental
Cooperation
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Mr. William Kennedy
Executive Director
Secretariat of the Commission for Environmental Cooperation

393, rue St-Jacques west, bureau 200
Montreal QC H27 1N9

Re: Ontario Logging Draft Factual Record

Dear Mr. Kennedy,

Thank you for providing the United States with a copy of the draft
factual record for Submissions SEM-02-001 (Ontario Logging) and
SEM-04-006 (Ontario Logging II). The United States strongly supports
the public submissions process provided for under Articles 14 and 15
of the North American Agreement on Environmental Cooperation
(NAAEC) and welcomes the opportunity to review and comment on
this draft factual record.

Although the term “factual record” is not defined in the NAAEC
nor the Guidelines for Submissions on Enforcement Matters under Articles 14
and 15 of the North American Agreement on Environmental Cooperation
(“Guidelines”), both of these sources provide guidance regarding the
purpose of the factual record and the type of information it should
include. A factual record should provide the public with an impartial
presentation of the relevant facts but should not contain conclusions as
to whether a Party is, in fact, effectively enforcing its environmental law.
A factual record should provide the public with the information they
need to draw their own conclusions regarding the effectiveness of the
enforcement by a Party of its environmental law. It is with this backdrop
that the United States provides its comments to the Secretariat on the
Ontario Logging and Ontario Logging II draft factual record attached
hereto.

The United States recognizes the substantial effort it took to pre-
pare the Ontario Logging and Ontario Logging II draft factual record
and greatly appreciates the Secretariat’s effort in this regard.
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Should you have any questions regarding the United States” com-
ments, please do not hesitate to contact Nadtya Ruiz (202-564-1391) or
David Gravallese (202-564-5483).

Sincerely,

Judith E. Ayres
Assistant Administrator

Attachment
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The United States generally supports the comments of the Govern-
ment of Canada that are set forth in Canada’s comment transmittal
letter. The United States emphasizes its support of Canada’s com-
ments concerning the extent to which the factual record focuses on
numerous matters, such as Ontario’s regulation of the logging
industry, that do not appear to pertain directly to the alleged failure
of Canada to effectively enforce section 6(a) of the Migratory Birds
Convention Act. The United States also emphasizes its support of
the views stated by Canada regarding the importance of maintain-
ing objectivity in the factual record, and Canada’s comments con-
cerning the manner in which the factual record uses expert opinion
and selectively presents the views of stakeholder advocacy groups.
Finally, the United States highlights its continuing concern that the
preparation of factual records hew precisely to the terms of the
Council resolution authorizing such preparation, and that the Secre-
tariat avoid drawing legal opinions and conclusions in the factual
record.

The summary of Canada’s Response to the Submission (Section 3)
occasionally refers to matters that Canada “claims.” The United
States urges that the factual record be more consistent in using neu-
tral language, such as “states” or “asserts,” to describe Canada’s
positions. This would help foster a tone of objectivity, and would be
especially appropriate because Canada is not making allegations as
a Submitter butinstead is responding to such allegations as a Party.

The mistaken reference to Article 2 instead of Article 5 in the Execu-
tive Summary, page 1, should be corrected. Consistent with its view,
reiterated above, that factual records should not offer legal conclu-
sions or opinions, the United States also urges that this reference
simply quote the relevant NAAEC provisions, rather than attempt
to characterize their content legally.

The Secretariat’s summary of the Submitters’ positions should simi-
larly avoid characterizations that offer or appear to offer legal opin-
ions or conclusions by the Secretariat. For example, the final full
sentence on p. 7 of the draft factual record, which begins “They note
that the object of the NAAEC citizen submissions process is . .. ,”
should be revise to read “They urge that the object of the NAAEC cit-
izen submissions processis. ...” Similarly, the immediately follow-
ing sentence, which appears on pp. 7-8, should be changed so that it
reads “They contend that there is little merit in investigating specific
instances when they allege that all of the evidence . . .,” rather than
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“They contend that there is little merit in investigating specific
instances when all of the evidence . .. .”

As was the case with past factual records, this draft factual record
should not be finalized without a disclaimer that the document has
been prepared by the Secretariat, and that the views contained
therein do not necessarily reflect the views of the governments of
Canada, Mexico or the United States of America.

In order to facilitate the United States’” review of the final Factual
Record and increase the timeliness of a decision with respect to pub-
lication, the United States requests that the Secretariat provide it
with an electronic version of the final Factual Record in “revision
mode.” Inaddition, the United States notes that, as a matter of proce-
dure, its comments are not to be made public unless and until their
publication is authorized consistent with the NAAEC.

The United States notes that its general support of Canada’s com-
ments does not necessarily constitute agreement by the United
States with each and every legal interpretation offered by Canada in
those comments.
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