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PROFILE

In North America, we share vital natural resources, including air, oceans and rivers,
mountains and forests. Together, these natural resources are the basis of a rich
network of ecosystems, which sustain our livelihoods and well-being. If they are
to continue being a source of future life and prosperity, these resources must be
protected. This stewardship of the North American environment is a responsibility
shared by Canada, Mexico and the United States.

The Commission for Environmental Cooperation (CEC) is an international organiza-
tion whose members are Canada, Mexico and the United States. The CEC was
created under the North American Agreement on Environmental Cooperation
(NAAEC) to address regional environmental concerns, help prevent potential trade
and environmental conflicts and promote the effective enforcement of environmental
law. The Agreement complements the environmental provisions established in the
North American Free Trade Agreement (NAFTA).

The CEC accomplishes its work through the combined efforts of its three principal
components: the Council, the Secretariat and the Joint Public Advisory Committee
(JPAC). The Council is the governing body of the CEC and is composed of the highest-
level environmental authorities from each of the three countries. The Secretariat
implements the annual work program and provides administrative, technical and
operational support to the Council. The Joint Public Advisory Committee is
composed of fifteen citizens, five from each of the three countries, and advises the
Council on any matter within the scope of the Agreement.

MISSION

The CEC facilitates cooperation and public participation to foster conservation,
protection and enhancement of the North American environment for the benefit of
present and future generations, in the context of increasing economic, trade and
social links among Canada, Mexico and the United States.
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INTRODUCTION

On January 18, 1996, three nongovernmental organizations (NGOs), the Committee for the Protection of
Natural Resources A.C., the International Group of One Hundred A.C. and the Mexican Center for
Environmental Law A.C. (Submitters), presented a submission to the Secretariat of the Commission for
Environmental Cooperation (CEC), alleging a “failure on the part of Mexican authorities to enforce their
environmental law effectively with regard to the totality of the works of the ‘port terminal project in Playa
Paraiso, Cozumel, Quintana Roo,”” pursuant to Article 14 of the North American Agreement on
Environmental Cooperation (NAAEC).1

Under Article 14 of the NAAEC, the Secretariat may consider a submission from any nongovernmental
organization or person asserting that a Party to the NAAEC is failing to enforce effectively its environ-
mental law. Where the Secretariat determines that the Article 14(1) criteria are met it shall decide whether
the submission merits requesting a response from the concerned Party in accordance with Article 14(2).
In light of any response provided by that Party, the Secretariat may recommend to the Council that a
factual record be prepared, in accordance with Article 15. The Council may then instruct the Secretariat
to prepare a factual record on the submission. The final factual record is made publicly available upon a
two-thirds vote of the Council.

The CEC Secretariat reviewed the submission in accordance with subsections 1 and 2 of Article 14 of the
NAAEC, and on February 8, 1996, requested a response from the Government of Mexico. This response
was provided by the Mexican authorities on March 27, 1996. On June 7, 1996, the Secretariat informed
the Council of its reasons for determining that the submission warranted developing a factual record. On
August 2, 1996, unanimously and in accordance with Resolution No. 96-08, the Council instructed the
Secretariat to prepare a factual record pursuant to Article 15 of the NAAEC and the “Guidelines for
Submissions on Enforcement Matters under Articles 14 and 15 of the NAAEC” (Guidelines).

The Council directed the Secretariat in developing a factual record to “consider whether the Party con-
cerned has failed to enforce effectively its environmental law since the NAAEC’s enactment on January 1,
1994.” It further directed that “in considering such an alleged failure to enforce effectively, relevant facts
prior to January 1, 1994, may be included in the factual record.”

' The full text of the submission as well as of the response from the Government of Mexico and the notice to Council from
the Secretariat on the development of the factual record is available in the registry of submissions on the effective enforce-
ment of environmental law on the CEC’s web page on the Internet: <http://www.cec.org>.
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Article 15 of the NAAEC and the Guidelines, specify that: “in preparing a [draft] factual record, [as well
as a final factual record], the Secretariat shall consider any information furnished by a Party and may con-
sider any relevant technical, scientific, or other information that is (a) publicly available; (b) submitted by
interested nongovernmental organizations or persons; (c) submitted by the Joint Public Advisory Committee
(JPAC); or (d) developed by the Secretariat or by independent experts.”

In accordance with the NAAEC and the Guidelines, the Secretariat notified the JPAC of the instructions
received from the Council for the development of a factual record, and requested that any relevant infor-
mation for the development of a record be sent to the CEC Secretariat. The Secretariat also sent the
Council’s instructions in writing to all persons and NGOs that had expressed an interest in the subject
matter of the submission, requesting that any relevant information be sent to the Secretariat. Copies of the
letters sent by the Secretariat are attached as Annex I

During the first stage of the development of the factual record, the Secretariat gathered, analyzed and cat-
alogued information obtained during the process. During the second stage, the Secretariat characterized this
information by selecting and identifying information relevant to the development of the record. During the
third stage, the Secretariat drafted this document in accordance with Section 12 of the Guidelines, which
states that “draft and final factual records prepared by the Secretariat will contain (a) a summary of the
submission that initiated the process; (b) a summary of the responses, if any, provided by the concerned
Party; (c) a summary of any other relevant factual information; and (d) the facts presented by the Secretariat
with respect to the matters raised in the submission. The Draft Factual Record was presented to the Council
on April 23, 1997, in accordance with Article 15.5(2) of the NAAEC. Finally, by July 1, 1997, the members
of the Council had presented their comments on the Draft Factual Record.

The Secretariat submits to the Council the following FiNaL FactuaL RECORD OF THE CRUISE SHIP PIER
Prosect INn CozuMEL, QUINTANA RooO.
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I. SUMMARY OF THE SUBMISSION

A. SCOPE AND MAGNITUDE OF THE PROJECT

According to the Submitters, the “Cruise Ship Pier Project in Cozumel, Quintana Roo” forms an indivis-
ible part of a larger-scale project which the Submitters refer to as the “Port Terminal Project,” comprising,
in addition to the pier, a passenger terminal building, a means of access from the terminal to the cruise

ship pier, a parking lot, and a public access road leading to the Chan-Kanaab highway.

The Submitters assert that the totality of the works comprising the “Port Terminal Project” was public
knowledge, and therefore within the knowledge of the environmental authorities, before work commenced
on the pier. The Submitters further allege that the environmental authorities were aware of the entire “Port
Terminal Project,” in any event by no later than the Ministry of Communications and Transportation (SCT)
granted the Concession to the Consortium for Real Estate Development and Promotion H, S.A. de C.V.
(“Consortium H”) on July 22, 1993. The Submitters note that Condition One of the Concession indicated
the character of these works.” Further, the Submitters maintain that, from the time of the entry into force
of the Law of Ports (July 19, 1993),3 which defines the term “terminal,” the nature of the works com-
prising the “Port Terminal Project” were of public knowledge.

> The first condition of the Concession which the Federal Government, through the Ministry of Communications and
Transportation (SCT), granted to the Consortium for Real Estate Development and Promotion H, S.A. de C.V. (hereinafter
Consortium H) states: “Purpose of the concession—The ‘Ministry’ grants to ‘Consortium H” a concession for the use and
development of an area of 51,465.297 square meters within the federal maritime zone of the Port of Cozumel, Quintana
Roo, to build, operate, and develop a public Port Terminal pier for tourist cruise ships. ‘Consortium H’ undertakes to build,
as part of the Port Terminal, within an area of 15,439.314 square meters of the land referred to in Antecedent IV, which is
presently owned by the Government of the State of Quintana Roo, and within 4,707.747 square meters of the maritime fed-
eral zone, a passenger terminal building, a means of access from the terminal to the pier, a parking lot, and a public access
road to the Chan-Kanaab highway, as set out in a plan to be approved by the ‘Ministry.””

* The Law of Ports defines a terminal in Section IV of Article 2 as “a unit inside or outside a Port, comprising works, instal-

lations, and surface areas, including a water zone, which permits the relevant port operation to be fully performed.”
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The Submitters also claim that as of the date the Submitters filed the submission, January 18, 1996, the
authorities issued “a resolution as to the acceptability of the project based on the environmental impact
report for the ‘Pier Project,” and two resolutions stemming from two preliminary reports, the first con-

293

cerning the ‘Concrete Plant Project,” and the second, the ‘Land Works Project.”” This, the Submitters claim,
is contrary to Article 28" of the General Law for Ecological Equilibrium and Environmental protection
(LGEEPA), the LGEEPA’s regulation concerning Environmental Impact (RIA), and the terms of the
Concession. If these projects are undertaken in accordance with these authorizations, there will be no envi-

ronmental impact report will be prepared for the totality of the “Port Terminal Project.”

Based on the above, the Submitters allege that “the environmental authorities are failing to enforce envi-
ronmental law effectively (LGEEPA, Article 28), by authorizing the construction of the pier (which represents
only part of the entire project), without evaluating as a whole the construction and operation of all of the
works that constitute the Port Terminal.”

The Submitters conclude that “to accept the discretionary judgment of the authorities allowing the sepa-
ration of individual works and their environmental impacts, fails to comply effectively with Article 28 of
the LGEEPA, since Consortium H would not have to present a comprehensive EIS [Environmental Impact
Statement] regarding all works that make up the “Port Terminal Project” (at least since the granting of the
Concession in 1993).” According to the Submitters, “this discretionary decision undercuts the purpose of
the environmental impact evaluation procedure by creating uncertainty with respect to the subject matter
of the evaluation (i.e., allowing any proponent to present ‘partial’ reports with respect to a single project).
The decision further promotes inefficiency by preventing an adequate evaluation of the environmental
impacts produced by the project and by failing to envisage the possible scenarios required for the evalu-
ation of the project, thereby failing to prevent and avoid the real impacts that could be produced in each
case.”

* Article 28 of the LGEEPA states that “Construction of public or private activities that may cause ecological imbalances or
which exceed the limits and conditions set out in ecological/technical regulations and norms issued by the Federation to
protect the environment, must receive prior authorization from the Federal Government, through the Ministry or federal or
municipal entities, in conformity with the powers set out in this Law, and must be contingent as well on compliance with
any requirements that may be imposed on them once their environmental impact has been evaluated, without prejudice to
other authorizations which may be granted to these authorities.” In addition, the second paragraph of Article 28 states:
“When the environmental impact of works or activities whose object is to exploit natural resources is evaluated, the
Ministry shall require the concerned parties to include in the corresponding environmental impact report a description of
the possible effects these works or activities may have on the relevant ecosystems, considering their elements as a whole,
and not only the resources subject to development.”
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1. RELATED PROJECTS/CUMULATIVE IMPACTS

In addition, the Submitters maintain that the project, which they refer to as “Port Terminal,” is “related to
an adjacent ‘Real Estate Tourist Development Project,” as described in Antecedent VIII of the Concession”
granted by the SCT.?

Submitters claim that “the Environmental Impact Statement presented by Consortium H in August 1990
(EIS-90), was incomplete, and should have taken account of the projects directly related to the work or
proposed activity, in order to evaluate the cumulative environmental impact that these projects together

will have.”

B. AUTHORIZATIONS AND EXTENSIONS

According to the Submitters, the environmental authority failed to apply environmental law effectively by
allowing work to start on the “Port Terminal Project.” The Submitters allege that “when they presented
their submission [on January 18, 1996], Consortium H had begun work on the “Port Terminal Project”
without an environmental impact report addressing all the works included in the project, in breach of sub-
section e) of the Fifth Condition of the Port Terminal Concession.” This sub-section provides that “within
a period of no more than three months from the date of the granting of this Concession (July 22, 1993),
Consortium H must present to the Ministry a plan for completing the works. This will contain the fol-
lowing information (...) e) Report on the environmental impact of the construction and operation of the

Terminal.”

The Submitters claim that, “when the third extension (of the environmental impact authorization) was
granted in 1994, the authority should have considered the fact that, when the Law of Ports was enacted,
and the Concession granted, both in 1993, the subject of the evaluation had changed, and so too had the
environmental impacts that would be produced.” According to the Submitters, “this means that the evalu-
ation of the subject of the concession should have been made in a comprehensive manner, without implying
the retroactive application of the Law of Ports.”

° Antecedent VIII, entitled “Real Estate Tourist Development,” states that “on February 26, 1993, Inmobiliaria La Sol, S.A.
de C.V. entered into a preliminary agreement with Nacional Financiera, S.N.C., as trustee for the Federal Government for
the National Fund for the Promotion of Tourism (Fonatur) trust, through which the latter promised to create a trust to which
the Fund would contribute a property of 430,352.04 square meters, for which Inmobiliaria La Sol S.A. de C.V. would act
as trustee, and which would become a real estate tourist development, whose characteristics would be determined in a pre-
liminary contract.”
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C. LOCATION OF THE PROJECT

The Submitters claim that the project is located “within a protected natural area [established by the Refuge
Zone Decree (DZR), published in the Official Gazette of the Federation on July 11, 1980, and] known as
the ‘Refuge for the protection of marine flora and fauna of the western coast of Cozumel,” an area subject
to special legal protection.”

In the Submission, it is further alleged that, “with the enactment of the LGEEPA in 1988, the area pro-
tecting flora and fauna to which the DZR refers should be considered a protected natural area, whose
specific purpose is to insure the rational use of ecosystems and their elements. Consequently, and in accor-
dance with Articles 38, 54, and 83 of the LGEEPA, the Federation, the states and municipalities are required
to: a) establish protective measures to insure ‘ecosystem preservation and restoration, especially with regard
to those ecosystems that are most representative and those that are subject to deterioration or degradation’
(Article 38 LGEEPA); b) permit only (...) activities related to the preservation, repopulation, propagation,
acclimatization, protection, and investigation of resident species, as well ‘...the use of natural resources
(...) identified by studies, which will be governed by ecological/technical and land use norms established
in the statement or in subsequent resolutions’ (Article 54 LGEEPA); and c) apply effectively Article 83 of
the LGEEPA, which provides that ‘the use of natural resources in areas which serve as habitats for wild
species of flora and fauna, whether threatened or in danger of extinction, must be carried out so as not to

alter the conditions necessary for the subsistence, development, and evolution of these species.’”

D. LAND USE

The Submitters claim that “the environmental impact authorization set out in Resolution 410-3088 (which
constitutes the environmental authorization for the project) fails to apply effectively Articles 13 of the RIA®
and of the DZR by not considering the connection of the project with the land use permitted by that dec-
laration.” They also claim that, in accordance with the DZR, “it is arguable that the land on which the
Project will be constructed and will operate does not lie within a zone designated for ‘port use’ on the
Island of Cozumel. Rather, this zone is designated for high-density tourist use, and therefore prohibits any
use for port purposes.”

¢ Article 13 of the RIA states that “the Ministry may request from the concerned party additional information to supplement
the content of the environmental impact report, if this content does not provide sufficient detail to permit a proper evalua-
tion. If necessary, the Ministry may further request the technical elements which served as a basis for determining the envi-
ronmental impacts of the relevant work or activity, as well as the preventive measures and proposed mitigation. The
Ministry will evaluate the environmental impact report when it is modified to meet the requirements of the regulation and
its content is reviewed in accordance with the applicable instructions.”



Il. SUMMARY OF THE RESPONSE PROVIDED
BY THE ENVIRONMENTAL AUTHORITIES OF THE GOVERNMENT OF MEXICO

E. SPECIES RESCUE PROGRAM

The Submitters maintain that “by establishing a ‘Species Rescue Program’ through Condition 24 of
Resolution 410-3088, and by authorizing the operation of this program through Document DGNA-10809,
dated November 25, 1994, Sedue (Ministry of Urban Development and Ecology) and INE (National Institute
of Ecology) violated Article 2 of the DZR, which expressly prohibits any collection of marine flora and
fauna that does not serve investigative purposes, and failed to apply effectively Articles 38, 44, 45 (sub-
paragraph VII), 54, and 83 of the LGEEPA.”

[I. SUMMARY OF THE RESPONSE PROVIDED BY THE ENVIRONMENTAL
AUTHORITIES OF THE GOVERNMENT OF MEXICO

A. RETROACTIVE APPLICATION OF THE NAAEC AND INADMISSIBILITY OF SUBMISSION

The response from the Government of Mexico raises issues concerning the decision made by the Secretariat
to accept the submission and to request a response from the Mexican Party.

The Government of Mexico notes that the acts on which the submission was based took place prior to the
NAAEC entering into force, pre-dating the creation and establishment of the CEC. The Government of
Mexico considers that in the case at issue the NAAEC is being applied retroactively, and also regards the
submission as inadmissible under Article 14.

The Government of Mexico argues that the submitters failed to provide reliable evidence demonstrating
the character of the organizations they say they represent, since they did not supply any information
regarding the incorporation particulars of the civil associations they purport to represent nor did they provide
the by-laws of such associations. The Government of Mexico further contends that the provisions of Article
14(2)(a) of the NAAEC are being contravened, for the submitters have failed to demonstrate that the facts
alleged constitute a direct transgression of the rights of the civil associations they purport to represent. It
asserts that it may not be construed from the documentation presented by the submitters that the authority
might have issued any resolution affecting their rights. The Government of Mexico asserts that the sub-
mitters did not exhaust the remedies available under the Mexican legislation and that, only one of them,
the Comité para la Proteccion de los Recursos Naturales, A.C., availed itself of the popular complaint
recourse, which does not in itself constitute an administrative recourse. Finally, the Mexican environmental
authorities have pointed out that there is a lack of consistency between the issues raised in the submis-
sion and the objectives of the NAAEC, since the submitters failed to establish the necessary relationship
between the alleged ecological damage to the flora and fauna of the Paraiso Reef and the also alleged vio-

lations to environmental laws.
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B. SCOPE AND MAGNITUDE OF THE PROJECT

The Government of Mexico maintains in its response that “the premises of Submitters’ arguments are so

seriously flawed as to distort the true nature of the matters at issue:

o [The Submitters] consider that environmental authorities should have undertaken an assessment
of the environmental impact statement, which is referred to as ‘integral,” regarding the Concession

granted by the SCT, as it appears from the second paragraph of Item IIL.4 of the submission.

o [The Submitters] believe that the project that is being carried out offshore in ocean waters is the
same as that which could in the future be authorized onshore, as is the case for the port terminal
and, on the other hand, they assert that there are onshore works which have already been autho-
rized without the corresponding environmental impact statement having been previously filed,

which is incorrect as made clear hereinafter.

o [The Submitters] consider as ‘onshore works’ the installation of a concrete manufacturing facility

999

which they unduly refer to as ‘concrete manufacturing plant project.

The Government of Mexico maintains that “the port terminal comprises distinct projects; the project which
involves the construction and operation of the pier complies with environmental impact requirements pur-
suant to the Environmental Impact Statement for the ‘Cruise Ship Pier in Cozumel, Quintana Roo’ project,
presented in August 1990 [EIS-90].”

The Government of Mexico argues that “the authority in charge of evaluating the effects of the work for
strictly environmental purposes, did not regard the Concession as contemplating a comprehensive or global
project.” When it reviewed the report [EIS-90], Mexico asserts, “it was only possible to evaluate the envi-
ronmental impact of the works planned and authorized by the SCT. In 1990, the only such work was the
construction of the pier, which was itself amenable to evaluation. From that year on, the environmental
authority warned that the environmental impacts of any works constructed on land would also have to be
evaluated as soon as these were authorized by the SCT.” The environmental authorities add that “this
warning shows that the Mexican environmental authority, at no time, attempted to elude their responsi-
bility, nor did they avoid complying with the provisions of the applicable laws; on the contrary, it was
always intended to subject any environmental effects likely to be generated by the Consortium H project
to stringent controls. It is worth mentioning that in 1993 —three years after the EIS-90—the SCT granted
a Concession to Consortium H for the construction of a terminal in accordance with Articles 11, 16 (section
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1V, 20, 21, 22, 23, 36) and the Sixth Interim Article of the Law of Ports in force. From the time of its
granting the Concession implied a non-specific permission to undertake onshore works bordering upon the
pier; however, as of today [March 27, 1997] the SCT has not granted any specific authorization to under-
take any referred-to works and, in any event, prior to their commencement such works will have to get
an environmental impact assessment which as of today [March 27, 1997] has not been forthcoming. The
Concession granted by the SCT is only a general authorization which is subject to conditions (amongst
which there are environmentally related conditions); it is not an unrestricted authorization to undertake the
works, since the involved Ministry only takes into account those aspects related to maritime communica-
tions when granting it, while the responsibility for evaluating the environmental effects of the Concession

falls upon the environmental authority.”

In regard to the onshore works, the Mexican Government also claims that “since construction has not
begun, the Submitters’ position is specious—they purport to demand an environmental impact report for

works that have not yet been authorized.”

With regard to Article 28 of the LGEEPA, the Government of Mexico claims that the Article contains two
conditions, and that “in the present matter, considering the type of works to be undertaken through the
Concession, the condition provided in the first paragraph of Article 28 of the Environmental Law was met,
since these works do not constitute use of natural resources as described in the second paragraph of this
Atticle.”” The Government also claims that “the second paragraph of Article 28 of the Environmental Law,
referring to the use of natural resources, mentions only works or activities that use as primary raw mate-
rial animal species, forest resources, aquifers, or subsoil, or uses that require the direct exploitation of
these resources.” In other words, Mexico asserts that its “conduct complied literally with Article 28 since
the Concession’s purpose is not the use of natural resources. Thus, the second paragraph of Article 28
does not apply.” In closing, the Mexican authorities refer to Article 28 of the LGEEPA and point out that:
“the works authorized to [Consortium H], through the Concession granted by the SCT, essentially encom-
pass the construction, operation and exploitation of a cruise ship pier in the port terminal and, therefore,
the said works do not constitute an exploitation of natural resources in the terms referred to, since, even
though they are physical works located at sea, they do not imply the exploitation of the ocean either as
a raw material or as a resource per se given that the Concession does not allow the corporation to carry
on either extracting activities or those related to the direct exploitation of marine resources. In the case at
issue, the use that might be made of ocean waters relates to the role these play as general waterways and,
in any event, the activities to be undertaken are regulated under the specific regime of maritime commu-

nications.”

" The second paragraph of Article 28 states that “when an evaluation of the environmental impact of works or activities that
are designed to develop natural resources is involved, the Ministry shall request the interested parties to include in the cor-
responding environmental impact report a description of the possible consequences of these works or activities on the rel-
evant ecosystem, considering the ecosystem as a whole, and not only the resources to be developed.”
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1. RELATED PROJECTS/CUMULATIVE IMPACTS

Mexico responds to the Submitters’ claims regarding the relation of the “Pier Project” to a real estate
development by claiming that “there is no real estate development as suggested by the Submitters, and
that the onshore works referred to by the Submitters constitute only complementary elements of the pier
described in the 1993 Concession.”

C. AUTHORIZATIONS AND EXTENSIONS

The Government states that, “when it drafted its response to the Submission (on March 27, 1996), the
SCT had only authorized work to be started on the Pier Project Works,” and that “the remaining works
which, in accordance with the Concession, could in the future be authorized by the SCT, do not, to date
(March 27, 1996), have an environmental impact report, since the Ministry has not yet authorized such

works.”

The Mexican Government maintains that the Concession granted for the construction, operation, and devel-
opment of the port terminal “remained subject to various conditions established in the enabling agreement,
and that these conditions include some that are clearly subject to a condition precedent; for example, the
First Condition.”® Thus, “the time frame for presenting the environmental impact report for the work on
land [established by sub-paragraph e) of the Fifth Condition of the Concession] has not yet expired, since,
as the Concession provides, the proceeding in question is subject to a condition precedent with regard to
the activities permitted by the Concession.”

The Government of Mexico claims that “it is inaccurate to state that, when the environmental authority
issued the third extension of the authorization of the EIS-90, it should have considered that the subject of
the evaluation had been modified, since the subject of the evaluation of the EIS-90, the project, ‘Pier for
Cruise Ships in Cozumel, Quintana Roo,” has not changed. The authority evaluated the pier project in 1990
when the environmental impact report was approved. On April 13, 1994, the date on which the third exten-
sion was granted, the environmental authority continued to refer to the authorization of the pier project.”
The Government’s response indicates that the authority’s actions “have been, and continue to be, consis-
tent, because the authority in charge of evaluating the effects of the work for strictly environmental purposes
could not have accorded to the EIS-90 the scope of a global or comprehensive project, since, when it
reviewed the report in 1990, it was only able to evaluate the environmental impact of the works planned
and authorized up to that point.”

® The third paragraph of the First Condition of the Concession states: “Consortium H undertakes to acquire the land men-
tioned in Antecedent IV and to donate this land to the Federal Government, within six months from the date of the granting
of the title. This period will be extended if, through no fault of Consortium H, there is a delay in the state procedures for
perfecting title.”

10



Il. SUMMARY OF THE RESPONSE PROVIDED
BY THE ENVIRONMENTAL AUTHORITIES OF THE GOVERNMENT OF MEXICO

D. LOCATION OF THE PROJECT

The Government of Mexico alleges that “the pier construction project has nothing to do with the subject
matter” of the Decree that declared a Refuge Zone for the protection of marine flora and fauna of the
Western Coast of the island of Cozumel, since this Decree “was published in the Official Gazette of the
Federation on June 11, 1980, based on findings by the now defunct Fisheries Department detecting a
marked diminution in marine fauna and flora,” due to commercial and underwater/sport fishing “and there-

fore proposed to prohibit these activities.”

E. LAND USE

With respect to the Submitters’ claims regarding the project’s compliance with existing land use norms,
the Government of Mexico states in its response that: “the authority’s acts do not contravene the legal
authorities cited, the Directive,g or the Refuge Zone Decree, since the Plan for the Uses and Reserves of
Cozumel, Quintana Roo (island), demonstrates that the project’s land development falls within lot three, a
lot designated for high-density tourist use.”

According to the Mexican Government, both the Concession and the environmental authorization “comply
with land use norms, provided that the construction of the pier for tourist cruise ships is carried out in an
area specifically designated for tourist use. In addition, Consortium H timely requested from the Municipal
Council of Cozumel, Quintana Roo, a construction permit for this pier. This was granted by the Municipal
Council, in strict compliance with norms governing the function and jurisdiction of the municipal authority.”

For the Government of Mexico, it is clear that “with regard to this matter, the Federal, State and Municipal
authorities did not violate environmental law specifically those norms contained in Title I, Chapter V, of
the Environmental Law, and Articles 10 and 16 of its Regulation. Rather, they complied strictly with these;
although there is no doubt that these legal norms refer to human settlements and land use, there is also
no doubt that the Municipal Council of Cozumel, Quintana Roo, authorized the construction of the pier
for cruise ships in compliance with the General Law of Human Settlements and the relevant Municipal
Plans and Programs. Moreover, within the Development Plan of this Municipality, the zone in which con-
struction is being carried out is designated for ‘High-Density Tourism.’”

¢ Instructions for developing and presenting a General Environmental Impact Statement referred to in Articles 9 and 10 of
the RIA.
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Furthermore, the environmental authorities assert that “the Federal Government has never breached Article 13
of the Regulation, nor its corresponding Directive, and much less the Refuge Zone Decree’s prohibition
on large- or small-scale commercial fishing, underwater or sport fishing, or fishing for any type of marine
flora or fauna, except fishing for scientific investigation. As can be noted, no provision of this decree refers
to land use.”

F. SPECIES RESCUE PROGRAM

The Mexican environmental authorities state that “the Species Rescue Program imposed as Condition 24
on Consortium H is intended primarily to preserve the Paraiso coral reef, and therefore does not in any
way contravene the Refuge Zone Decree. The term ‘rescue’ in the title of the program must obviously be
understood as synonymous with the protection and safeguarding of marine species. It should be made clear
that the construction of the pier could have, according to the evaluation made in the EIS-90, some nega-
tive effects on isolated coral patches outside the Paraiso coral reef. For this reason, it was decided to
require the company to develop a protection program that would permit the relocation and replanting of
corals in a favorable habitat, in order to mitigate any possible harm to these marine species.”

The authorities also note that “to serve as relocation sites, sites within the Parafso coral reef with favor-
able characteristics for the replanted coral species were chosen. For these reasons, this program cannot be
held to violate the Refuge Zone Decree. Indeed, the project does not cause any damage whatsoever to the
coral reef, since the sea bed below the site designated for the construction of the pier is composed of sand
terraces without reefs, as shown on page 18 of the technical report on the construction project and the
operation of the cruise ship pier in Cozumel, Quintana Roo, prepared by Cinvestav-IPN.”"

For these reasons, the Mexican Government concludes that “it is not true that the authority, through the

species rescue program, has undertaken fishing or fish collection activities; but rather relocated these species
in order to protect them.”

' Reference to the Technical Report on the Construction and Operation of the Cruise Ship Pier in Cozumel, Quintana Roo,

a project produced by Cinvestav-IPN, Mérida Unit, July 1994.
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Ill. SUMMARY OF ALL OTHER RELEVANT FACTUAL INFORMATION
IV. FACTS PRESENTED BY THE SECRETARIAT WITH RESPECT TO THE MATTERS RAISED IN THE SUBMISSION

SUMMARY OF ALL OTHER RELEVANT FACTUAL INFORMATION

All the relevant factual information gathered by the Secretariat for the development of this factual record
is presented in section IV below. All this information is also presented in chronological order in Annex
II. All the documents that contain the relevant factual information are available for consultation in the
office of the CEC Secretariat in the city of Montreal.

FACTS PRESENTED BY THE SECRETARIAT WITH RESPECT TO THE
MATTERS RAISED IN THE SUBMISSION

This section of the document contains facts that date as much from before the NAAEC entered into force
as afterwards. Facts that predate the NAAEC are included only as background and context for those that
took place after January 1, 1994. Their inclusion in this document conforms to Council resolution No. 96-
08 which stipulates: “In examining allegations of a failure to effectively enforce law, the Secretariat will
be able to include facts that predate the 1% of January 1994 in the factual record.™"!

A. SCOPE AND MAGNITUDE OF THE PROJECT

The scope and magnitude of the “Cruise Ship Pier Project in Cozumel, Quintana Roo” represents a central
element of the different views expressed by the Submitters and the Government of Mexico. The Mexican
civil associations argue that the project is of larger magnitude than claimed by the company and evalu-
ated by the environmental authorities. In its response to the submission, the Mexican authorities assert that
the “Cruise Ship Pier Project in Cozumel, Quintana Roo” is a single and independent project that stands
apart from the onshore development which, with the SCT’s permission, may be constructed by Consortium
H.

"' The text of Council resolution No. 96-08 is available in the database of correspondence on the effective enforcement of
environmental law on the CEC’s web page on the Internet: <http://www.cec.org>.

13



Final Factual Record of the Cruise Ship Pier Project in Cozumel, Quintana Roo

14

1. “PIER” AND “PORT TERMINAL” TERMINOLOGY

In its reply, the Mexican Government maintains that “in evaluating the environmental impact report (EIS-
90) in 1990, the environmental authorities considered the term ‘pier’ by reference to its existing uses, and
to the invitation for bids issued by the SCT in 1989 for the construction of ‘piers for tourist cruise ships,
tourist marinas, shelter ports, piers and specialized cargo installations.”” In other words, according to the
Mexican authorities, at the time of the invitation for bids and of the EIS, the term “pier” was “used with

reference to works carried out directly at sea, whose only purpose was to ensure that vessels 